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CURRENT TOPICS 


Legal Aid 

In the view of the Council of The Law Society, according 
to an announcement in the Law Society's Gazette for August, 
a civil aid certificate granted ‘“‘ to prosecute a suit for divorce,”’ 
until it is discharged, covers the costs relative to applications 
for ancillary relief but not those relative to a summons taken 
out in the proceedings under the Married Women’s Property 
Act. Where such a summons is involved, the Council states 
that application should be made to the appropriate area 
committee for the amendment of the certificate to cover the 
work in connection with such a summons. Attention is also 
drawn to Wallis v. Wallis (1952) 1 T.L.R. 865, in which it 
was held that a civil aid certificate to bring divorce pro- 
ceedings did not cover the defence of an intervention by the 
Queen’s Proctor and that a fresh civil aid certificate was 
required to contest such intervention. The Council also 
refers to difficulties which have arisen where damages recovered 
in a civil aid case have been paid direct to the assisted person, 
particularly in cases in which The Law Society has a charge 
under s. 3 (4) of the Legal Aid and Advice Act, 1949, on the 


property recovered or preserved for the assisted person. 
Reference is made to reg. 16 (2) of the 1950 Regulations, 
which requires an assisted person’s solicitor to‘pay to The Law 
Society all sums paid to him on behalf of the assisted person. 


Watching the Watch 


A MosT unusual use was made last week by Portsmouth 
magistrates of their power under 34 Edw. III, c. 1, to bind 
persons over to keep the peace. A former police inspector 
who had been invalided out of the force considered, said 
defending counsel, that certain matters needed investigation. 
He therefore watched a senior detective officer on two occasions 
and reported his conclusions to “the highest possible 
quarters.’’ Prosecution was levelled at him alleging that he 
had ‘“‘ been guilty of conduct and behaviour towards those 
entrusted with the preservation of the peace and others, 
tending to a breach of the peace, in that he had kept 
observation on police officers and others.’’ This, of course, 
discloses no offence and indeed prosecuting counsel was at 
pains to make it clear that no offence was alleged, but said 
that ‘‘ this sort of thing was bound to have ”’ a detrimental 
effect on the morale of people responsible for preserving 
peace and would undermine general efficiency. The ancient 
statutory power to bind persons over to “ keep the peace ”’ 
has never, so far as we are aware, been used in this manner 
before and all writers on justices’ powers have given warning 
that such a wide and arbitrary power should not be extended. 
There is no such offence as ‘‘ blemishing the peace,’ as was 
pointed out by the Lord Chief Justice in R. v. London County 
Quarter Sessions; ex parte Commissioner of Metropolitan Police 
[1948] 1 K.B. 670, and hence there is no appeal against the 
decision to bind over—although a refusal to be bound over or 
a breach of the order can be punished by imprisonment. It 
is a pity that this power should have been used thus in such 


circumstances. 
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Nagging and the Law 


THOSE practitioners who expected a pronouncement by 
the highest tribunal on what is nagging, so that they might 
have an infallible touchstone enabling them to decide whether 
to petition or not to petition, must have been disappointed in 
King v. King (The Times, 1st August). The House of Lords 
held that a test of nagging laid down in Horton v. Horton 
[1940] P. 187 (falsity and absence of probable cause for nagging 
accusations), while adequate for what was to be decided in 
that case, was not always so. In all questions of cruelty the 
whole of the matrimonial relations must be considered, 
“especially when the cruelty consisted not of violent acts, 
but of reproaches, complaints, accusations or taunts."’ Quoting 
Usmar v. Usmar [1948] P. 1, the House held that the issue 
might be one of great difficulty, in which it was a matter for 
the discretion of the judge who had heard the witnesses. It 
was held that the trial judge had misdirected himself, and the 
husband was not entitled to succeed. The decision was a 
majority decision of three to two, Eart Jowitt, LorpD 
NORMAND and LorD REID on the one side and LorD OAKSEY 
and Lorp ASQUITH OF BISHOPSTONE on the other. In the 
Court of Appeal DENNING and Hopson, L.JJ. (SOMERVELL, 
L.J., dissenting), had allowed the wife’s appeal from the 
order granting a decree nisi against her on the ground of her 
cruelty. Out of nine judges, four were for the husband and 
five were for the wife. The best that advisers can tell their 
clients in future, it would seem, is that the betting is even. 


Courts Martial Appeals 


In the Courts Martial Appeal Court on 29th July (The 
Times, 30th July) (the Lorp CuHiEF Justice, Mr. Justice 
HILBERY and Mr. Justice SLADE) the Lord Chief Justice, in 
the course of giving judgment, said that, as the court had 
only recently been established, it was as well that applicants 
appealing against conviction should know that the court 
could only act on the same principles as did the Court of 
Criminal Appeal. The court must treat the court martial in 
exactly the same way as a jury; they were the judges of 
fact and the court would interfere only if there was some 
misdirection, or if the evidence did not support the conviction 
in law. The Court of Criminal Appeal had always acted on 
the principle that it would not put itself into the position of a 
jury, because to do so would be to substitute trial by judges 
for trial by jury. The officers forming a court martial had 
a priceless advantage, not shared by the appeal court, of 
seeing the witnesses and observing how they behaved and 
the manner in which they gave their evidence. 


Standard Conditions of Sale of Cattle 


ConpiTions of sale for dairy and store cattle at markets 
have just been published by the Chartered Auctioneers’ and 
Estate Agents’ Institute. The conditions, which are pub- 
lished in a booklet, are intended as a standard form for use in 
cattle markets in England and Wales. Their adoption is 
recommended by the Chartered Auctioneers’ and Estate 
Agents’ Institute, the Incorporated Society of Auctioneers 
and Landed Property Agents, the National Farmers’ Union 
of England and Wales and the British Veterinary Association. 
After having been thoroughly considered from every practical 
angle the conditions were submitted to counsel, who settled 
their final form. The four organisations hope that the 
conditions will be widely used and will come to be accepted 
as the standard form. It is recognised that local circum- 
stances may require in some cases the addition of special 
conditions and it is expressly provided that in the case of 
pedigree cattle the present conditions apply save in so far as 
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they conflict with any special conditions applicable to the 
sale of such cattle, when the latter conditions shall prevail. 
Copies of the conditions are available from the Chartered 
Auctioneers’ and Estate Agents’ Institute at the price of 
ls. each. The copyright is vested in the Institute but the 
Institute has no objection to the conditions being reproduced 
in the form which best suits the individual needs of the users, 
provided that the reproduction is complete and exact and a 
suitable reference is made to the Institute and the other 
three bodies who have approved the conditions. If this 
proviso is complied with, no fee will be payable to the Institute 
by persons who reproduce the conditions. 


What is a Profession ? 


AN article on “ What is a Profession ?’’ by Mr. PETER 
WRIGHT, a former editor of the Canadian Bar Review, is in 
process of travelling round the world. Having originally 
appeared in the Canadian Bar Review, it was then published 
in full by the New Zealand Law Journal for 3rd June, 1952. 
That journal having reached the offices of THE SoLiciTors’ 
JOURNAL, the article is ripe for quotation here. Mr. Wright 
refers to the meaning of the Latin verb “ profiteor’’ from 
which the word “ profession ’’ is derived—‘“ declare publicly, 
freely own,’’ and to the different definitions in the Oxford 
Dictionary, including that of “‘ an occupation considered to be 
socially superior to a trade or handicraft.’ This definition 
received support from Lucian in the second century A.D., 
who contrasted the professions of advocacy, music, medicine, 
mathematics and philosophy with the trades of carpentry and 
cobbling. In the seventeenth and eighteenth centuries the 
law, medicine and the Church were the three great professions, 
as quotations in the article from Thomas Browne’s Religio 
Medici and David Hume show. The extension of the term 
“ profession ’’’ to a wide list of activities is modern. One of 
the most important elements in a profession is that its members 
are available to the public, the writer states, and in his view 
solicitors employed on a full-time basis by private corporations 
“must be recognised as an exception to the definition of a 
profession rather than a cause for extending it.’’ This is 
debatable, but the writer’s modern definition of a profession 
will meet with little criticism and much approval: “A 
profession is a self-disciplined group of individuals who hold 
themselves out to the’public as possessing a special skill derived 
from training or education, and who are prepared to exercise 
that skill primarily in the interests of others.” 


Partnerships and the Bar 


In a speech in Middle Temple Hall on 29th July, CassELs, J., 
urged barristers to have nothing to do with partnerships 
at the Bar. He said they should stand firm against reformers 
and commercialism. We agree that to put counsels’ relations 
with each other on the basis of a legally enforceable contract 
would lower the status of a profession which still accepts 
honoraria instead of fees. The General Council of the Bar 
has given its blessing to those who reward the activities of 
their devils, but they significantly refrain from specifying 
a payment of half or any other portion of the fee paid for 
work devilled. There are other ways of rewarding a zealous 
devil, but to the honour of the Bar it must be said that the 
reward by payment of half fees is a popular method. In the 
system of sharing chambers, in which a number of barristers 
have the opportunity to thrash out difficult cases in argument 
in chambers, there is nothing commercial, and everything 
that conduces to the highest professional service being 
available to the public. It would be a disaster to the cause of 
justice if the Temple and the local Bars became commercialised. 
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MAINTENANCE: PROBLEMS ARISING FROM DUAL 
JURISDICTION 


SoMi of the problems of maintenance which confront 
matrimonial litigants before and after divorce and in separa- 
tion are in no small part due to the statutes governing the 
respective jurisdiction of the Divorce and magistrates’ courts 
and to judicial interpretation of them. The Royal Commission 
on Marriage and Divorce might well consider whether the 
existing structure of the matrimonial courts is desirable, and, 
if retained, whether the same principles should not apply 
to both. 

The married woman's right to be supported by her husband 
found expression in her right to pledge his credit for 
“necessaries '’ suitable to his standard of living—a right 
which to-day may be of more theoretical than practical value 
owing to the reluctance of some traders to give credit, but 
which is independent of her right to maintenance under the 
summary jurisdiction of justices (see Sandilands v. Carus 
(1945) 1 K.B. 270). This common-law right has been supple- 
mented by statutory remedies because of recognition of the 
fact that a destitute wife should not be a charge on the State 
where she has a husband who should fulfil his maintenance 
obligations towards her. The result has been the matrimonial 
jurisdiction of both the High Court and the magistrates’ 
courts. A wife's right to apply to either court cannot be 
ousted, but may be beset with certain difficulties which have 
arisen from the dual jurisdiction, which it is proposed to 
examine. 

First as regards the question of ousting the jurisdiction of 
the court, this was considered in Bennett v. Bennett |1952] 
1 T.L.R. 400, where a petitioning wife, having obtained a 
decree nisi, sought to recover from her husband financial 
provision alleged to be due to her under a deed, in considera- 
tion for which she agreed not to apply to the court for 
maintenance. The Court of Appeal held that an undertaking 
not to apply to the court for further maintenance was valid 
as long as the agreement was not made with a view to divorce, 
e.g., IN a separation agreement, where the reasonableness of 
the deed as a whole might not be affected, for the substantial 
consideration was the agreement to live apart. As regards 
permanent maintenance on a divorce, the jurisdiction of the 
Divorce Court cannot be ousted by private agreement of the 
parties on account of public policy, i.e., it is not in the public 
interest that the wife and children of a divorced husband 
should be dependent on public assistance or on charity when 
he has the means to support them. When maintenance is 
awarded by the Divorce Court, it is not fixed irrevocably at a 
named figure: it can be varied according to circumstances, 
and it is in the discretion of the Divorce Court whether to 
enforce payment of arrears or not. These beneficent controls 
would be lost if the parties could, by agreement, without the 
intervention of the court, fix maintenance permanently at an 
unalterable named figure. The inclusion of a maintenance 
covenant in such a deed will, therefore, make the whole deed 
void. In such cases, a wife would be well advised to apply 
at once to the Divorce Court for maintenance in the terms of 
the deed, even if out of time. An application out of time 
will only lie at the discretion of the court : in Shott v. Shott 
[1952] 1 T.L.R. 393 it was not granted where an ex-wife had 
for eighteen years received maintenance under a deed executed 
between decree nisi and decree absolute, the validity of which 
her former husband had no intention of contesting. A wife’s 
hope of obtaining larger maintenance by virtue of a court 
order than by deed in such circumstance may thus be 
frustrated. 


Coming now to the dual jurisdiction in the High Court and 
in the magistrates’ courts, this is most common where a wife, 
who has already obtained a maintenance order in_ the 
magistrates’ court, subsequently petitions for divorce and 
allows the maintenance order to continue in existence (see 
Bragg v. Bragg |1925) P. 20). If in her petition she includes 
a claim for alimony pendente lite, she must apply to the 
magistrates to discharge this order, as she cannot have two 
concurrent maintenance orders (Pooley v. Pooley 1952 
1 T.L.R. 433; ante, p. 134). 

A magistrates’ order may be discharged under s. 7 of the 
Summary Jurisdiction (Married Women) Act, 1895, as 
amended, which provides: “‘ A court of summary jurisdiction 

. may, on the application of the married woman or of her 
husband, and upon cause being shown upon fresh evidence to 
the satisfaction of the court at any time, alter, vary, or 
discharge |a maintenance order) . . . If any married woman 
upon whose application an order shall have been made under 
this Act . . . shall voluntarily resume cohabitation with her 
husband, or shall commit an act of adultery, such order shall 
upon proof thereof be discharged . . . ’’ An application for 
discharge on grounds of adultery under this section presents 
little difficulty during the subsistence of a marriage, as any 
act of sexual intercourse by the wife with a man other than 
her husband would amount to adultery, both for the purposes 
of s. 7 of the 1895 Act and as a ground for divorce. 

After dissolution of the marriage the position is less clear. 
In Abson v. Abson (1952) 1 T.L.R. 379; ante, p. 134, a woman 
obtained a maintenance order on the ground of her husband's 
desertion, and subsequently obtained a divorce on the same 
ground. After decree absolute she had sexual intercourse 
with a married man and her former husband then sought a 
discharge of the order under s. 7, i.e., on the ground that she 
had committed adultery. The justices exercised then 
discretion to discharge the order under the first part of the 
section without deciding whether adultery had been committed, 
a course approved and followed by Lord Merriman, P., in 
the Divisional Court. Karminski, J., however, went further 
and held that a woman, though no longer married, could 
commit adultery if she defiled the marriage bed of a man 
who was already married. This would not preclude her from 
claiming maintenance in the Divorce Court, which can 
investigate the conduct of the parties both before and after 
marriage, and make any order regarding maintenance at its 
discretion, whereas under s. 7, once the wife has committed 
adultery, her order for maintenance must be discharged. 
There would therefore appear to be one form of discretion 
exercisable by magistrates and another, somewhat wider one, 
exercisable by the Divorce Court, as well as possible different 
meanings of the term “adultery” in each case, for which 
there seems little justification. 

The magistrates’ discretionary power to continue a 
maintenance order after dissolution of the marriage (Bragg v. 
Bragg, supra) has recently been exercised in Chorlton v. 
Chorlton 1952) 1 T.L.R. 807, where an ex-husband sought 
the discharge of a maintenance order on the grounds of his 
wife's adultery. Following the judgment of Karminski, J., 
in Ahson v. Abson, supra, since there was no evidence that 
the man with whom the former wife was alleged to have had 
sexual intercourse was a married man at the material time, 
it was held that therefore the sexual intercourse of the wife 
was not adultery within s. 7 of the 1895 Act. Ex-husbands 
aggrieved by the continuance of maintenance orders in such 
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circumstances are thus unable to invoke the Divorce Court's 
wider jurisdiction, and ex-wives appear to be able to have 
sexual intercourse with any bachelors they choose with 
impunity. 

Divergence has also arisen between the practice of the 
High Court and the magistrates’ court when, owing to the 
shortage of housing accommodation, the parties continue to 
Jive under the same roof and yet apart from one another. In 
the Divorce Court this situation may amount to desertion and 
be a ground for divorce (Wanbon v. Wanbon |1946] 2 All E.R. 
306; Smith v. Smith {1940} P. 49), provided there are two 
separate households (Baker v. Baker |1952} 1 T.L.R. 391; ante, 
p. 132). 

In the magistrates’ court, however, the maintenance 
position is governed by the Summary Jurisdiction (Separation 
and Maintenance) Act, 1925, s. 1 (4) of which provides: “‘ No 
order made under the principal Act shall be enforceable and 
no liability shall accrue under any such order whilst the 
married woman with respect to whom the order was made 
resides with her husband, and any such order shall cease to 
have effect if for a period of three months after it is made the 
married woman continues to reside with her husband.” 
Section 2 (2) provides: ‘‘ Where a married woman with 
respect to whom an order has been made under the principal 
Act resumes cohabitation with her husband after living apart 
from him, or where she has before the date of the commence- 
ment of this Act so resumed cohabitation, and is at that date 
cohabiting with him, the order shall cease to have effect on 
the resumption of such cohabitation or at the commencement 
of this Act as the case may be.”’ A difference is thus contem- 
plated between “ residence ’’ and “ cohabitation ’’ ; the effect 
of the former in s. 1 (4) is to suspend an order unless it lasts for 
three months, whereas under s. 2 (2) the order is discharged 
however short the period of cohabitation. 

Judicial construction of these sections has centred on 
the meaning of these terms “ residence ’’ and “ cohabitation.” 
If there is a distinction between them “ residing with ”’ 
appears to mean something more than living under the same 
roof : a joint menage of some kind appears to be contemplated ; 
“ cohabiting ’’ in s. 2 (2) implies a close personal relationship, 
not necessarily involving sexual intercourse, but in which 
one party renders services to the other. If these shades of 
distinction exist, it is difficult to fit in desertion under the 
same roof in relation to them. If, on the other hand, they 
all express the fact of separation without any difference, 
artificiality ceases. The former view has been taken by the 
Divisional Court in Evans v. Evans [1948) 1 K.B. 175, a 
decision distinguished in Thomas v. Thomas {1948} 2 K.B. 294, 
and upheld in Wheatley v. Wheatley {1950} 1 K.B. 39 and 
Harris v. Harris {1952) 1 T.L.R. 429 ; ante, p. 152; the latter 
by Denning, L.J., obiter, in Hopes v. Hopes [1949] P. 227 
and Croom-Johnson, J., dissenting, in Evans v. Evans, supra. 

In Evans v. Evans a committal order was made by justices 
on the husband’s default in making payments under a 
separation order which the wife had obtained against the 
husband on the ground of his desertion. At the time when both 
orders were made the parties occupied and slept in separate 
parts of a house of which the husband was the tenant. They 
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did not have their meals together and the wife performed no 
domestic duties for the husband. The husband had ordered 
the wife out of the house, but she had refused to go, and on 
his bolting the doors against her, she had re-entered by a 
window. The wife paid no rent. On appeal against the 
committal order it was held (Croom-Johnson, J., dissenting) 
that on a true construction of s. 1 (4) the wife was residing 
with the husband, and consequently the separation order 
was unenforceable and no liability attached to the husband. 

In Hopes v. Hopes, supra, Denning, L.J., stated that he 
was unable to fit Evans v. Evans into a consistent body of 
law on this subject. In referring to the language of ss. 1 and 2 
he said (at pp. 237-8) “ All these phrases mean the same thing 
tomy mind. At least I can see no sensible distinction between 
them. They all express the fact of separation. It seems to 
have been assumed both in Evans v. Evans and Thomas v. 
Thomas that before the 1925 Act the wife, in order to get a 
maintenance order, had to show she had quitted her husband's 
house. That was true in the case of cruelty and neglect but 
not in the case of desertion. The Act of 1925 made no change 
in the law as to maintenance orders for desertion. In desertion, 
the fact of separation was always necessary, but Hill, J., had 
previously pointed out in Jackson v. Jackson that this might 
happen whilst the parties were living under the same roof. 
Before 1925, therefore, a wife in the position of Mrs. Evans 
could get a maintenance order for desertion and enforce it. 
If Evans v. Evans is rightly decided, it means that the position 
of a deserted wife is worse since 1925 than before. I cannot 
think that the Legislature intended such a result... 1 would 
point out, however, that desertion is desertion, whether so 
found by the justices or by the divorce judges, and it has the 
same meaning in the Summary Jurisdiction (Separation and 
Maintenance) Act, 1925, as in the Matrimonial Causes Act, 
1937. There are really only three courses open: either to 
say that the line of the decisions in the Divorce Division is 
wrong, or to say that the decision in Evans v. Evans is wrong, 
or to say that a deserted wife cannot enforce her maintenance 
order ; faced with this choice I am of opinion that Evans v. 
Evans was wrongly decided.” 

This obiter dictum of Denning, L.J., was criticised by 
Lord Goddard, C.J., in Wheatley v. Wheatley, supra, and in 
Harris v. Harris, supra. In maintaining the correctness of 
Evans v. Evans, he affirmed the difference in meaning between 
cohabitation ’’’ in s. 2 (2) and “ reside with”’ in s. 1 (4), 
and said that although the housing shortage may make it 
difficult for a wife to find accommodation apart from her 
husband (a fact that Parliament could not have foreseen in 
enacting the statute of 1925), that will not justify the courts 
in construing statutes to meet the changed circumstances ; 
the matter could only be remedied by the Legislature. 

One effect of this conflict of judicial opinion is that a wife 
who continues to live under the same roof as her husband and 
who could successfully petition for divorce on the ground of his 
desertion may be advised to do so, as being the only means 
of successfully securing maintenance from him. Thus 
paradoxically the 1925 Act, which was intended to facilitate 
reconciliation between the spouses, may have the opposite 
effect. R. M. H. 





The sixtieth annual meeting of the HAMPSHIRE INCORPORATED 
Law Socirty was held at Southampton on Friday, 18th July, 
1952, the retiring President, Mr. C. H. S. Blatch, being in the 


chair. The following officers were elected : President, Mr. W. K. 
Pearce, Southampton ; Vice-President, Mr. A. W. N. Addison, 
Portsmouth ; re-elected members of the Committee: Mr. L. L. 


Pilkington, Portsmouth, Mr. D. H. B. Harfield and Mr. A. N. 


MacKean, both of Southampton. New member, Mr. G. A. 
MacDonald, Portsmouth. Mr. L. F. Paris was re-elected Hon. 
Secretary and Hon. Treasurer and Mr. C. G. A. Paris Assistant 
Hon. Secretary. 
The members subsequently dined together. The principal 
guests were the Recorders of Southampton and Portsmouth, and 
the Presidents of the Dorset and Isle of Wight Law Societies. 
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Taxation 





A BritisH subject resident in the United Kingdom who takes 
up an office or employment exercisable in whole or sub- 
stantially abroad may find it difficult to divest himself of his 
residence in the United Kingdom for taxation purposes. This 
is especially so if he maintains a house in the United Kingdom, 
in which case a single day’s residence will suffice to qualify 
him as a resident (Loewenstein v. De Salis (1926), 10 Tax 
Cas. 424), or if, whether in the course of his duties or otherwise, 
he makes regular visits to this country (Reid v. Commissioners 
of Inland Revenue (1926), 10 Tax Cas. 673). The fact that 
he is regarded in some country abroad as resident there for 
taxation purposes does not mean that he cannot in the 
United Kingdom be regarded as resident both in that country 
and here for taxation purposes ; a person may be ordinarily 
resident in two countries at once (Cooper v. Cadwalader (1904), 
5 Tax Cas. 101). 

A company director, for reasons which will be given in 
a second article, is or may be in a different position from 
that of a normal employee, and in this article we shall 
deal only with the case of an individual (not being a 
company director) who takes up an office or employment 
carried out in whole or in part outside the United Kingdom, 
and we shall assume that his remuneration is not payable by 
the Crown or out of public revenue and that there is no 
question as to his holding a public office or place of profit. 
References to sections, unless otherwise stated, are to sections 
of the Income Tax Act, 1952, that mammoth statute with 
which few have yet really become familiar. 

Assuming that he remains resident in the United Kingdom 
for taxation purposes, the important question is whether 
there has to be taken into account in assessing income tax 
anything beyond such part (if any) of his remuneration as is 
remitted to the United Kingdom. The point to be considered 
in order to determine this question is whether the remunera- 
tion comes within Case V of Sched. D (see ss. 122 and 123) 
or under Sched. E (s. 156). 

Having regard to the wording of s. 156, it is clear that the 
remuneration falls under Sched. E if, but only if, it does not 
fall under Case V of Sched. D; we therefore look to ss. 122 
and 123 to obtain the answer. Section 122 is the charging 
section which defines the scope of Sched. D as a whole. 
Section 123 defines (infer alia) the income falling under 
Case V, although it must be remembered that this section 
merely splits up income coming within Sched. D into the 
various cases and cannot be construed so as to render liable 
to tax under Sched. D any income not coming within the 
charging section. 

Case V relates to “ income arising from possessions out of 
the United Kingdom.” ‘“ Possession”’ is a very wide term 
and it is settled law that income from trades, professions, 
vocations and employments may come within Case V ; the 
word “‘possession’’ extends to every source of taxable income, 
and therefore every source of income which is situated abroad 
must come within Case V unless other specific provision is 
made (e.g., foreign securities which come under Case IV). 
In the case of a trade, profession or vocation, in considering 
where the source of income is situated regard must be had to 
the place or places where the trade, profession or vocation is 
exercised or carried on (London Bank of Mexico v. Apthorpe 
1891) 2 O.B. 378 ; Foulsham v. Pickles \1925) A.C. 458), and 
if such place or places are out of the United Kingdom then 
the source of income is a foreign possession coming within 
Case V. In the case of an employment one would have 
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expected to find that, if the employment was carried on out 
of the United Kingdom, Case V applied, but in fact quite a 
different test has to be employed and the locality of the 
employment is as such irrelevant. 

In the case of an employment the authorities to which 
attention should be directed are Foulsham v. Pickles, supra, 
Bennett v. Marshall (1938) 1 K.B. 591 (C.A.), and Brav v. 
Colenbrander 1952) 1 T.L.R. 1350 ; 96 SoL. J. 326. loulsham 
v. Pickles is not an easy case to comprehend in full, but 
fortunately the judgments in this case are analysed and 
explained in Bennett v. Marshall. The latter case itself 
requires careful study, since the judgments are not in all 
respects consistent. 

Bray v. Colenbrander and another case are, it is understood, 
to be taken on appeal up to the House of Lords by the Inland 
Revenue with the avowed intention of getting Bennett v. 
Marshall overruled. In this article we are examining the 
legal position as it now stands, and we will, as we must, 
forbear from comment on a case which is su/ judice. 

It is quite clear from the judgments in bennett v. Marshall 
that, in considering the source of income in the case of an 
employment, regard is not to be had to the place or places 
where the duties of the employee are carried out. What, then, 
is the test 2? Sir Wilfrid Greene, M.R., says: “ The test for 
ascertaining the source of income is to look for the place 
where the income really comes to the employee.’’ Romer, L.J., 
says: ‘In the case of an employment the locality of the 
source of income is not the place where the activities of the 
employee are exercised, but the place either where the contract 
for payment is deemed to have a locality or where the pay 
ments for the employment are made, which may mean the 
same thing.’’ Studying the judgments as a whole, it would 
seem that one must inquire where under the contract of 
employment the remuneration is payable and where in fact 
it is paid; if, as normally is the case, the answers to both 
these two questions are the same, then the locality of the 
source of income is definitely ascertained, and in any case if 
the answers differ, but both relate to places out of the United 
Kingdom, clearly the source of income isa foreign possession. 
Upon the facts of the case Sir Wilfrid Greene, M.R., selected 
Canada as being the place in which the remuneration was, in 
his view, payable, and in which it was in fact paid ; 
MacKinnon, L.J., selected Ohio upon the grounds that “ the 
contract of employment was made in Ohio and the remunera 
tion was paid in Canada by remittance from Ohio"; and 
Romer, L.J., wisely made no selection, it being unnecessary, 
since both Ohio and Canada are ‘‘ out of the United Kingdom.”’ 

It does seem clear both from Foulsham v. Pickles and 
Bennett v. Marshall that the place where the contract is made 
is not, as such, the answer as to the locality of the source of 
income, although in the absence of some express provision in 
the contract as to the place of payment the locus contractus 
may be a relevant factor in determining where as a matter 
of law the remuneration is payable. 

So far matters are not, however, completely clear, because 
there might be a case where as a matter of law remuneration 
was payable in one place, but where as a matter of fact it 
was paid in another, and of these two places one was within 
and the other without the United Kingdom. Fortunately, in 
Bray v. Colenbrander, Danckwerts, J., clarified matters by 
holding, in a case where under a contract made in Holland 
part of the remuneration was paid in Holland and part in 
England, that as a matter of law the whole salary was payable 
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in Holland and that the source of income was therefore wholly 
in Holland. On this authority we conclude that 

(a) the actual place of payment does not necessarily 
serve to fix the locality of the source of income from 
employment ; 

(4) the source of income from an employment is that 
place where under the contract (as for the time being in 
force) the remuneration is as a matter of law payable, i.e., 
the locus solutionis of the obligation for payment. 

The words in brackets are inserted in (/) because it is always 
open to the court to find on the facts of a particular case that, 
whatever the original contract may have said, payment in a 
particular place implies agreement between the parties for 
such payment, and the contract, if inconsistent, can therefore 
be regarded as having been varied by agreement. In Bennett 
v. Marshall Sir Wilfrid Greene, M.R., employed that line of 
reasoning on the facts of that case; on the other hand, in 
Bray v. Colenbrander, Danckwerts, J., concluded on the facts 
of that case that the part-payment of remuneration in London 
was only to suit the convenience of the employee and did not 
imply any variation of the contract. 

It is interesting to observe that, if the locus solutionis of 
the obligation for payment is the conclusive answer in ascer- 
taining the locality of the source of income from an employ- 
ment, there may be a loophole in the law which will have to 
be filled up. If a British subject, resident and employed in 
England but having a private income, contracted for his 
remuneration to be paid abroad and accumulated it there, it 
would seem that he could claim that Case V applied and that 
in the absence of remittances to this country no tax liability 
arose. Obviously the Inland Revenue would not admit such 
a claim, but presumably the court would find it difficult to 
support an assessment; possibly an assessment could be 
supported on the basis that the matter arose out of a 
“ colourable transaction "’ and that the court could go behind 
the contract and conclude that the remuneration was properly 
payable in England, the contrary provision in the contract 
being inserted for the convenience of the employee and not 
forming part of the real bargain. 

The other point upon which, so long as Bennett v. Marshall 
stands, difficulty can arise is where, for convenience only and 
without affecting the legal position, part of remuneration 
payable abroad is paid over by a United Kingdom employer 
in this country (possibly to a wife at the request of her 
husband). The difficulty is that money, property or value 
has to be remitted, imported or brought into the United 
Kingdom from outside the United Kingdom in order to give 
rise to liability under Case V, and it does not seem at first 
sight that there can be an assessment under Case V in respect 
of moneys actually paid in this country from funds which are 
available and have come into being here. However, it can be 
argued that, if legally payable outside the country, there must 
have been a remittance of property (e.g., the right to receive 
the payment) if any remuneration is paid here. 

The lesson for employees (other than those excluded from 
consideration) and employers is that the contract of employ- 
ment should expressly state the place where the remuneration 
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of the employee is payable ; failing this, if the contract is 
made in the United Kingdom, it may be held that the 
remuneration is as a matter of law payable in the United 
Kingdom and that payment abroad is an arrangement made 
for convenience only and not affecting the legal position. The 
general rule is that an overseas employee who remains resident 
in the United Kingdom for taxation purposes and whose 
remuneration is payable abroad is assessable, as regards such 
remuneration, not under Sched. E, but under Case V of 
Sched. D ; the basis of liability is therefore the actual amount 
received in the United Kingdom during the year preceding 
the year of assessment, subject to special rules as regards the 
first two or three years of assessment (see s. 133). 

So far we have assumed that the employee remains resident 
in the United Kingdom for taxation purposes. If he becomes 
a non-resident his remuneration will not be subject to United 
Kingdom tax if the employment is exercised wholly outside 
and remuneration is payable outside the United Kingdom. 
If the employment is exercised within the United Kingdom 
the taxation position is apparently the same as for a resident, 
since para. 1 (a) (iii) of Sched. D (s. 122) covers “ the annual 
profits or gains to any person . although not resident in 
the United Kingdom... from any . . . employment exercised 
within the United Kingdom,” the proviso to para. 1 restricting 
this, however, to Case V, and para. 2 of Sched. E (s. 156) 
covers, where not chargeable under Case V of Sched. D, 
“any ... employment ... the profits or gains arising or 
accruing from which would be chargeable to tax under 
Sched. D but for the proviso to para. 1 of that Schedule.” 

An overseas employee who can divest himself of United 
Kingdom residence can normally free himself from liability to 
United Kingdom income tax on any part of his remuneration, 
provided that his employment is wholly outside the United 
Kingdom. If, however, as a matter of law his remuneration 
is payable in the United Kingdom, it would seem that liability 
will attach under Sched. E on the basis that the remuneration 
represents ‘‘ annual profits or gains not otherwise chargeable 
and not specially exempted from tax” (see para. 1 (5) of 
Sched. D as applied to Sched. E by para. 2 of that Schedule). 
It would seem logical that this be so, since (accepting Bennett 
v. Marshall) the locality of the source of income is within the 
United Kingdom and the general rule as referred to by 
Lord Herschell in Colquhoun v. Brooks (1889), 2 Tax Cas. 490, 
is that all income atising within the United Kingdom to 
whomsoever payable is assessable to United Kingdom income 
tax; this argument, however, is based upon Bennett v. 
Marshall and may not hold good if that case be overruled. 

If the conclusions in the two preceding paragraphs are 
correct, the result is that in practice the liability for United 
Kingdom income tax in respect of income from employment 
will almost certainly be the same, whether the employee is a 
resident or not, although the basis of liability is not necessarily 
the same. If, however, Bennett v. Marshall is overruled, then 
a difference may well arise. 

Throughout this article the case of a company director has 
been excepted. That case will be dealt with in the second 
article. J. W. M. 
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INHERITANCE ACT ORDERS : SPREADING THE BURDEN 


WHEN an order for the maintenance of a dependant is made 
under the Inheritance (Family Provision) Act, 1938, the 
testator’s will has effect as if it had been executed with 
such variations as may be specified in the order for the purpose 
of giving effect to the provision for maintenance thereby 
made (s. 3 (1)) ; and the court has power to give such conse- 
quential directions as it thinks fit for the purpose of giving 
effect to the order, subject to the proviso that no larger part 
of the testator’s real estate is to be set aside to answer the 
provisions for maintenance made by the order than is sufficient 
for the purpose at the date of the order (s. 3 (2)). It is under 
these provisions that the court acts when it directs that 
certain specified portions of the testator’s net estate should 
be set aside to answer the provision for maintenance which 
has been ordered, the burden whereof would, in the absence 
of such direction, fall wholly on the residuary estate. 


A number of reported decisions show how this part of the 
Act works in practice. The point seems to have come up 
for consideration for the first time in Re Lidington 1940 
Ch. 927, in which case the testator directed that the income 
of a quarter of his estate should be paid to a named beneficiary 
for her life, and subject thereto he gave the whole of his 
estate, of the net value of about £3,000, to his two sons. 
He left nothing to his wife, from whom he had been separated 
for some years. The sons were infants at the date of the 
testator’s death, so that the amount of income available for 
maintenance under the Act was two-thirds of the annual 
income of the net estate, and on an application by the wife, 
the court ordered that this amount of income should be paid 
to her fer her maintenance on her undertaking to maintain 
the two sons during their infancy. There is no_ specific 
reference in the judgment, as reported, to the distribution 
of the burden of these payments as between the named 
beneficiary and the two sons as residuary legatees, but 
Farwell, J., did observe (/1940} Ch., at p. 938), with regard 
to a possible future application for variation of the order, 
that as the named beneficiary was not affected by the order 
he was making, she should have no interest in such an 
application and need not, therefore, be made a party thereto. 
But a form of order which is based on the order made in 
Re Lidington is set out in the “ Encyclopedia of Court Forms 
and Precedents” (vol. 9, at p. 603), and from this it is clear 
that the interest of the named beneficiary was expressly 
excluded from liability to contribute to the maintenance 
ordered for the plaintiff in that case. The gist of this order 
was that two equal third parts of the net estate of the deceased 
(such two equal third parts to be paid solely out of the income 
of the estate other than the income of the estate to which 
the named beneficiary was entitled for her life) should be paid 
to the plaintiff during her widowhood. 


This case should have established a practice for the drawing 
up of orders in cases where, in the absence of an express 
direction, the whole burden of providing the maintenance 
ordered to be paid to a successful plaintiff would fall on one 
class of beneficiaries to the exclusion of all other classes. 
But in the early days of this novel jurisdiction this point was 
sometimes overlooked. In Ke Silvester {1941| Ch. 87, for 
example, the testatrix gave certain legacies, directed the 
payment of certain annuities, and made a residuary bequest, 
but the judgment simply directed the payment of a certain 
weekly amount to the plaintiff, and unlike the course of events 
in Re Lidington, supra, there does not seem to have been any 


subsequent discussion on the question of the incidence of this 
payment. The order made in that case is also reproduced, 
for guidance, in the “ Encyclopedia of Court Forms and 
Precedents "’ (vol. 9, at p. 605), and under this order a straight 
payment of the weekly sum was ordered to be made “ out 
of the income of the testator’s estate.”” Nor does this order, 
as reproduced, provide for the variations of the testator’s 
will consequential on the making of the order, as is now 
customary, in accordance with s. 3 (1) of the Act, so that it is 
pretty clear that in this case at any rate the mind of the 
court was not directed to the problem of the incidence of the 
ordered payments at all. 


Certainly, the present practice is to provide expressly 
for an apportionment of the liability imposed on the testator’s 
estate by the making of the order, wherever that is necessary. 
Instances of such apportionments will be found in Re Westby 
1946] W.N. 141 (liability apportioned between an annuitant 
and the residuary legatees), and Re Simson 1950) Ch. 38 
(liability apportioned between pecuniary legatees, a specific 
legatee and residuary legatees). It was in the latter case that 
Vaisey, J., referred to what he described as an all too prevalent 
illusion that provision for maintenance under the Act Is 
normally or primarily made out of the residuary estate. 
The most recent of the cases on this subject is Re Jackson 
[1952] 2 T.L.R. 90, which is reported solely on the problem of 
apportionment. The testator’s dispositions were as follows. 
He gave an annuity of £150 to his wife, and a number of 
pecuniary legacies amounting to about £4,000, which he 
directed to be paid in priority to all other legacies. He also 
gave pecuniary legacies to charities amounting to som 
£59,000, and the residue of his estate (which in the event, 
and disregarding the order for maintenance which was made, 
amounted to some {6,000) amongst other charities. 
Roxburgh, J., awarded the testator’s wife an additional 
annuity of £450, and directed that a fund should be set aside 
to meet this annuity, separate from the fund required to meet 
the annuity given by the will. As the legacies amounting 
to some £4,000 were directed to be paidan priority, they were 
exempted from liability to contribute to the fund directed 
to be set aside to meet the annuity of £450, and it was ordered 
that the charitable legacies of £59,000 and the residue of 
£6,000 should contribute to this latter fund rateably, Le., 
in the proportion of 59/65ths and 6/65ths respectively. 
On the death or remarriage of the testator’s widow this fund 
would be released and divided between the charitable legatces 
and the residuary legatees in the same proportions. 


These decisions are worth study, for the question of 
incidence with which they deal is not a mere formality, 
something to be left for the court to settle as best it may after 
the questions whether the plaintiff is entitled to receive any 
maintenance, and, if so, what amount, have been disposed of. 
Unless the testator has died partially intestate and the part 
of his estate that is undisposed of is sufficient to meet whatever 
provision the plaintiff obtains (and that is a very rare case), 
any order for maintenance must unbalance the testator’s 
dispositions, and in considering the amount of maintenance 
which is to be allowed the court must almost always be to some 
extent influenced by the effect that the order will have on the 
financial position of the beneficiaries under the will. It ts, 
therefore, extremely unwise for the plaintiff to go into court 
without having given some thought to the questions, who is 
to pay for the benefit which he or she seeks to obtain from 
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the estate, and how any provision for maintenance which may 
be made can be worked out so as not to cast an unfair burden 
on any single beneficiary or class of beneficiaries. The 
plaintiff has to win the sympathy of the court in these cases, 
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and that is rarely done by an appearance of indifference to 
the interests of others, especially if the claims of those others 
on the testator’s bounty are morally as good as the plaintiff's 
“—-—. 


own. 


MODERNISATION AS REPAIR 


Ir is recognised that new techniques and inventions succeed 
old ones far more rapidly than they used to; the internal 
combustion engine, to take one example, was developed and 
perfected more quickly than was the steam engine. Now 
suppose that, during the currency of an ordinary repairing 
lease, some new invention or development makes it possible 
for the lessee to replace some defective matter with matter of 
a different kind, perhaps cheaper but also more effective. 
If the lessee looks at the judgment of Buckley, L.J., in Lurcott 
v. Wakely and Wheeler 1911) 1 K.B. 905 (C.A.) he may feel 
discouraged. “‘ Repair always involves renewal. A skylight 
leaks ; repair is effected by hacking out the putties, putting in 
new ones, and renewing the paint. A roof falls out of repair ; 
the necessary work is to replace the decayed timbers by sound 
wood ; to substitute sound tiles or slates for those which are 
cracked, broken or missing’ and so on. Can the landlord 
insist on such “renewals”’ if the tenant is prepared to 
substitute something better ? 

In Wates v. Rowland 1952) 1 T.L.R. 488 (C.A.), which | 
reviewed earlier this year (96 SoL. J. 207), the actual question 
at issue had nothing to do with this problem, the said question 
being whether certain works carried out by a landlord of 
controlled property constituted an improvement entitling 
him to increase the rent. But I mention the case as 
possibly helpful because (i) it appears to have been assumed 
that “ repair’ and “ improvement "’ were mutually exclusive 
conceptions and (ii) one thing the landlord had done, but in 
respect of which he made no claim for any increase, was to 
replace a wooden floor by a tiled one. If, however, the 
tenant could have objected cither for cause shown, e.g., that 
the room had become colder, or that dropped crockery which 
might have remained intact broke, or without showing cause, 
he had not done so. But the facts do suggest a case in which 
a lessee under a long repairing lease might, on replacing a 
defective wooden floor by a tiled one, be challenged on such 
lines. And two questions might arise: has he broken his 
repairing covenant? If so, is the lessor entitled to damages ? 

The passage cited at the commencement of my article might 
at first sight appear to conclude the first question in favour 
of the covenantee lessor. If this be a definition, both its 
terms and the examples given (and I did not cite them all) 
show that you do not repair a wooden floor by substituting 
a tiled one. New putties, new paint, sound wood for decayed 
timbers, sound tiles or slates for cracked, ete., tiles or slates : 
repair always involves renewal. But | think that, compre- 
hensive as the statement of the law sounds, it would be a 
valid criticism of an argument based on this passage, in such 
circumstances as those visualised, that it has been divorced 
from its context. For in Lurcott v. Wakely and Wheeler, 
covenanting tenants being sued for the cost of rebuilding a 
wall which the landlord had rebuilt in accordance with 
notice and orders made under the London Building Act, 1894, 
the question which exercised the minds of the court was 
whether the act to be done amounted substantially to a 
pulling down and replacing of the whole subject-matter of 
the covenant (so that Lister v. Lane 1893) 2 O.B, 212 would 
apply) or to renewal of a subsidiary part. It was to this 


point that Buckley, L.J., was directing his attention when 
he expressed himself in the language cited above, at the 
commencement of his judgment; and it is significant that 
towards the end of that judgment he (i) says that the question 
is one of degree and (ii) speaking (approvingly, of course) 
of Proudfoot v. Hart (1890), 25 Q.B.D. 42 (C.A.), invokes 
part of Lord Esher’s judgment in that case: “If the floor 
becomes rotten the tenant must put in a new floor unless 
he can make the floor good by ordinary repair’ and“. . . the 
tenant, to comply with his covenant as to tenantable repair, 
must make it good by repair or replace it, for otherwise the 
house would not be tenantable.’’ This rather suggests 
that the “ renewal” and “new” in the opening sentences 
need not be taken to mean “ replacement by similar material ”’ 
and that the learned lord justice did not mean, when saying 
“ to replace the decayed timbers by sound wood,” that never 
in any circumstances might the covenant be fulfilled by the 
use of some different material. 

Lord Esher’s statement, indeed, suggests another approach. 
“For otherwise the house would not be tenantable ”’ : 
no harm is ever done by considering the object of a provision. 
And if one turns now to the less known Bishop v. Consolidated 
London Properties, Ltd. (1933), 102 L.J.K.B. 257, one sees 
how important object may be. In that case the claim was 
by a covenantee tenant of a flat which had been damaged 
by overflowing rainwater, and it was established that the 
cause of the trouble was the body of a young pigeon which had 
found its way into a downfall pipe, this pipe and the gullies 
leading to it being within the scope of the defendant landiords’ 
covenant “to keep the exterior . and all parts not the 
subject of this or some other letting in good repair.” While 
there was some suggestion that the gullics and pipes were 
antiquated because open, Du Parcq., J., decided the point 
in favour of the plaintiff by giving a definition of “ repair ”’ 
which is, in my submission, very different from that pro- 
pounded by Buckley, L.J., in the Lurcott case (which was not 
cited), if, indeed, a definition was intended: ‘I think one 
must remember that to ‘repair’ a thing means to make it 
fit again to perform its functions ; to ‘ repair’ means to put 
in order, and I think it means no more.” 

Next, reverting to Lurcott v. Wakely and Wheeler, a study 
of the reported facts shows that the house concerned in that 
case Was 200 years old; that the demolition order required 
the plaintiff to rebuild the wall with concrete foundations 
and dampcourse in accordance with the requirements of the 
Act (as well as that the wall had been rebuilt without replacing 
old tie plates and binders). As there is no mention of any 
covenant specifically obliging the tenant to satisfy building 
law requirements, the second-mentioned fact suggests that 
the ‘fit to perform its functions "’ test was unconsciously 
adopted, the repairing covenant not merely allowing but 
actually obliging the covenantor to ‘‘ modernise’ or bear 
the cost of modernisation—at all events, when there is an 
obligation to modernise imposed by law. The point does not, 
however, appear to have been argued. 

My submission would be that, apart from any statutory 
obligation, a covenantor may ‘ modernise,”’ provided that 
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what he does does not substantially alter the character of 
the premises so as to fall foul of Smyth v. Carter (1853), 
18 Beav. 78, and West Ham Central Charity Board v. East 
London Waterworks Co. |1900) 1 Ch. 624; in both, changes 
which stood to increase the value of the reversion were 
restrained ; and the earlier case, one of replacing a house by 
a better one which the landlord did not like, would warrant 
the proposition that (apart from building byelaws on the 
one hand, and scheduling of ancient buildings on the other) 
a covenant to repair a thatched roof of an eighteenth century 
cottage would not be satisfied by substituting a corrugated 
iron or even a tiled roof; but that normally a covenantor 
may, if he chooses, replace a wooden floor by a tiled one, 
and that whether he be landlord or tenant. 

If he be tenant, and the lease restricts his right to alter so 
that it contains ‘‘a covenant, condition or agreement against 
the making of improvements without licence or consent,” 
it is open to him to avail himself of the provisions of the 
Landlord and Tenant Act, 1927, s. 19 (2), importing into such 
covenants, etc., a proviso that such licence or consent is 
not to be unreasonably withheld; only in such case he 
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should be prepared to pay the expenses referred to in the 
subsection, and to argue that no damage will be done to or 
diminution caused in the value of the premises or neighbouring 
premises belonging to the landlord, and that it would not 
be reasonable for the landlord to insist on an undertaking 
to reinstate. 

if my conclusion on liability be wrong, 
of course draws attention 
lor, the 


The other question 
how would damages be assessed ?— 
to the section which precedes that cited above. 
question being one concerning a covenant to repair, damages 
‘shall in no case exceed the amount (if any) by which the 
value of reversion . . . in the premises is diminished owing 
to the breach of such covenant.” The possible application 
of this provision to a case of ‘‘ modernisation ’’ does not 
appear to have been illustrated so far; but in the circum- 
stances visualised, Denning, J.’s rhetorical question in 
Westminster (Duke of) v. Swinton |1948) 1 K.B. 524, while it 
concerned breaches of covenants against user and alterations, 
should avail the lessee: ‘‘ What damage,” the learned judge 
asked, “ has the plaintiff really sustained from the breach ? ” 

k. B. 


HERE AND THERE 


INVENTOR’S REWARD 

Ovuk trades, professions or businesses have usually, like our 
relatives, just happened to us. Our hobbies, like our friends, 
we have chosen for ourselves. Most of us are fastened to the 
way or happen to be making our living by a chain of causality 
which may include family tradition, the unscrupulous moral 
blackmail of our nearest and dearest and our own moral 
cowardice ; ever ready to panic at the prospect of imminent 
destitution or to take the line of least resistance under the 
plausible pretext of long-term prudence. Had we bui fullowed 
the grace of God we might have run away to sea or to the 
circus or to South America, to Paris or to Pekin ; to harpoon 
whales, to tame tigers, to herd sheep, to paint like angels 
or to convert the heathen. And here we are—lawyers or 

civil servants or bank executives or something on a gas board 
and only through our model boats on the Round Pond, our 
far-called stamp collections, the flaming fantasies of our 
back-garden flower beds or the exhilaration of our occasional 
horse-back jaunts do we catch a glimpse of those ‘‘ perilous 
seas and faery lands forlorn’’ on which we turned our backs. 
It is sad to think of a first-class steeplechaser being buried 
alive in a second-class tax inspector or even in one who has 
made himself a first-class tax inspector malgré lui. But 
sometimes the hobby which is the real man will break through 
the mere professional husk. A parlour trick may unexpectedly 
blossom into a theatrical career. The navigator buried inside 
a shop assistant may suddenly seize the helm. A journalist 
or a shorthand writer may even find his heart’s desire at the 
Bar. Only the individual knows in his heart whether he 
would rather have written Halsbury’s Laws of England or 
Gray's Elegy. So when the member of the Bar, who has 
just been awarded £30,000 damages in connection with 
inventions relating to fountain pens and ink bottles, says 
that he regards inventing as a hobby, the outsider cannot 
guess whether it is the sort of hobby that is the inner heart 
of a man or the sort of hobby that edges in to fill up the 
spare moments when one does not happen to be meditating 
on the law relating to motor cars. I think the schoolboy 
who (women like to assure us) lurks beneath the skin of 
the most impressive men, would rather be an inventor than 
a lawyer any day of the week, especially if the inventions 
*ncluded plastic armour on the one hand and armour-piercing 
4s on the other. But be that as it may, this particular 
‘“-ventive ingenuity has spread itself all right like the 
‘ed in the Gospel. It would take many and many 


and profitable years at the Bar (or anywhere clse 


except in the football pool wonderland) to make the equivalent 
of £30,000 tax-free or even of the £9,500 award to the same 
gentleman for his plastic armour. It would be pleasant to 
be able to find here an encouragement to believe that in the 
long run one is best rewarded even financially when one is 
most one’s real self. 


SCOPE IN THE LAW 
As a matter of fact, there is considerable scope for the inventor 
in the machinery of the administration of justice, and, with 
the English talent for putting new wine into old bottles and 
getting away with it, there is no reason to fear that it would 
result in the desecration of that general atmosphere of the 
picturesque which strangers to our shores so much admire. 
The costume of Bench and Bar is already a heterogeneous 
bundle of unperceived anachronisms—robes and gowns 
straight out of the Middle Ages, wigs inspired by different parts 
of the eighteenth century, at the neck bands of the late-seven- 
teenth century striking up a rather incongruous acquaintance 
with the stand-up collar of the late-Victorian gentleman. 
(lor the ladies there’s a touch of J. M. Barrie in the Peter Pan 
collar.) The background of court and chambers up and down 
the country is equally rich in haphazard variety. A modern 
touch or two would never be noticed. So far the only boons 
of applied science that have really made their mark on legal 
practice are the telephone and the typewriter — _ the 
telephone breaking through the other-worldly aloofness of 
the old style counsel that Dickens drew, importuning them 
with the actual urgencies of human life; the typewriter 
bewilderingly multiplying the records of correspondence and 
evidence. But far more startling possibilities are opening 
before us as the theory and practice of the industrial world 
invade the strongholds of the law. Thus it seems that 
already in the United States ‘‘ many law firms have instituted 
Hollerith systems so as to be able to turn up with the press 
of a finger everything decided on a certain point and also 
further comment on the question in one hundred-odd legal 
periodicals.’ Here already is something like an invitation to 
the mechanical brain to enter legal practice. But until we 
have actually instructed the monster to look up a point for us 
(say, for instance, on the doctrine of sovereign immunity in 
international law) we will retain certain mental reservations 
as to whether a machine capable of telling us in a flash how 
many red-haired unmarried female Lancastrians of twenty-five 
were given a driving licence in 1949 is as yet quite equal to 
pouring out for us in one comprehensive gesture the distilled 
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essence of the wisdom of twenty generations of judges and 
jurists on any problem which the complex eccentricities of the 
average client may happen to create. As to other develop- 
ments, the fingerprint and the blood test have by now fully 
established their place as techniques of justice. Stenotyping 
and the “lie detector’’ are across the threshold but still, 
as it were, on probation. Other fields are still virgin and 
untouched. What about some system of television whereby 
solicitors in their offices or counsel in their chambers could 
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keep themselves informed of the progress of the list in any 
particular court, so as not to waste hours in expectant 
uncertainty ? Or a system of red, white and green lights 
operated by the registrar or associate should not be beyond the 
scope of practical inventive ingenuity. Alternatively, now 
that you can call a cab by wireless, why not use it to call over 
the list too? The necessity certainly exists. It’s time she 
did her duty as the mother of invention. 
RICHARD Ro! 


NOTES OF CASES 


COURT OF APPEAL 
HUSBAND AND WIFE: DESERTION: HUSBAND 

ORDERED TO LEAVE HOME BY JUSTICES 
Jones v. Jones 
Birkett and Hodson, L.J J. 
4th July, 1952 

Appeal by husband petitioner. 

In 1947 the wife took out a summons for a separation order on 
the ground of desertion while she and the husband were still 
living in the same house. The justices did not make a separation 
order, but after finding desertion proved one of them told the 
husband, apparentiy at the instigation of the wife, that he 
must leave the matrimonial home, which the wife owned. The 
husband left, though he did not wish to do so. In April, 1952, 
cross-petitions on the ground of desertion were dismissed, and 
the Commissioner said that had the husband left before the 
proceedings he would on the evidence have found the wife guilty 
of constructive desertion. But the husband had left because he 
thought that he must obey the justices’ order, but for which he 
would have remained. The Commissioner dismissed the husband's 
petition because he held that it was not the act of the wife but the 
novus actus interveniens of the justices which caused him to do so. 
(Cur. adv, vult.) 

Hopson, L. J. 


Somervell, 


J. (who delivered the judgment of the court), 
said that the justices had not acted, nor had they purported to 
act, judicially when the observation had been made. The 
inference to be drawn from the evidence was that the direction 
had been given at the direct instigation of the wife, who had 
brought about the expulsion of the husband through the means 
of the justices. That direction had been implemented by the 
wife, who had had her husband’s bags packed for him when 
he called a day or two later. The intervention of the justices 
could not be separated from the actions of the wife, who had 
admittedly tried to achieve the expulsion of the husband. The 
justices’ intervention was not an independent cause of the 
husband's leaving the home from which he had been turned out 
against his will. A prima facie case of desertion was established 
and a decree nist would be pronounced in the husband’s favour. 
Appeal allowed. 

APPEARANCES: I. L. Bayne-Powell (George C. Carter & Co.). 
The wife was not represented and did not appear. 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


QUEEN’S BENCH DIVISION 


NEGLIGENCE: INJURY BY SHOCK: AREA OF 
REASONABLE CONTEMPLATION 
King and Another v. Phillips 
McNair, J. 16th July, 1952 

Action. 

The action was brought against a taxicab owner by the first 
plaintiff, an infant, in respect of personal injuries and damage to a 
tricycle, and by the second plaintiff, the mother of the infant, 
in respect of damages occasioned by shock. The mother was at 
an upstairs window of her house when she heard a scream which 
she recognised as that of her child. Looking out, she saw, seventy 
oreighty yards away, the taxicab backing on to the child’s tricycle 
but did not see the child. She ran out of the house and met the 
child running home. — His injuries were very slight, but the mother 
afterwards suffered from symptoms which her doctor attributed 
to shock occasioned by the accident. The defendant contended 
that there was no evidence of a breach of duty owed to the mother, 
and that, in so far as the shock she had suffered was due to special 
susceptibility, damages were too remote. 


McNair, J., after awarding the child £5 for personal injuries 
and £10 in respect of the tricycle, said that the mother’s condition 
was directly due to the accident, and she had no abnormal 
susceptibility to shock. As to breach of duty, it was established 
that a duty existed not to cause injury to others by shock caused 
otherwise than by direct impact (Hav or Bourhill v. Young 

1943) A.C. 92). But it had been held in that case that a driver 
was not liable for shock, unless it was occasioned within an area 
which he ought to have reasonably contemplated as the area otf 
potential danger which would arise as the result of his negligence. 
In the present case, the taxi driver could not be held to have 
reasonably anticipated that the negligent backing of his taxi could 
cause injury to the mother in her house seventy or eighty yards 
away. She was wholly outside the range of reasonable anticipa 
tion. Judgment for first plaintiff. Judgment for defendant 
against second plaintiff. 

APPEARANCES: F. G. 
(Alfved E. Johnson). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
SALE OF POISONS: SELF-SERVICE SYSTEM: 
LEGALITY 


Pharmaceutical Society of Great Britain v. Boots Cash 
Chemists (Southern), Ltd. 


Lord Goddard, C.J. 16th July, 1952 


Special case under Ord. 34, 1 


Paterson (Darracotts); N. Wiggins 


An agreed statement contained the following facts: a certain 
shop belonging to the defendants was arranged on the self-servic 
system, whereby a customer obtained a container, passed into a 
room where priced articles were displayed for sale, selected thi 
articles required, put them into the container, and passed out by 
a cashier, who noted what had been taken and required payment 
accordingly. A section of the display portion of the premises 
was called the ‘‘ Chemist’s Dept.,’’ which included drugs containing 
substances included in Pt. I of the Poisons List, but in such small 
quantities as not to fall within Sched. [,to the Poisons Rules, 
1949. This section was under the control of a_ registered 
pharmacist : whenever a drug was sold, it was scrutinised by the 
pharmacist at the cash desk, and he was authorised to prevent 
the customer at that stage from removing the drug from the 
premises. The Pharmacy and Poisons Act, 1933, provides 
by s.15: ‘ (1)... it shall not be lawful (a) for a pefson to sell 
any poison included in Part I of the Poisons List, unles 
(iii) the sale is effected by, or under the supervision of, a register ed 
pharmacist.’’ The plaintiffs contended that this provision was 
contravened by the system of sale at the premises in question. 

Lorp GopparpD, C.J., said that the question for decision was 
when the sale took place. The plaintiffs contended that the 
defendants were making an offer which was accepted by the 
customers when they picked up the goods. But it was well 
established that exposure of goods for sale by a shopkeeper did 
not constitute an offer in law. It would not be right to reverse 
this principle because the self-service system was in force; a 
customer who picked up an article was offering to buy it; the 
presence of the pharmacist at the cash desk indicated that there 
was no automatic willingness on the part of the defendants to 
conclude a contract with anyone who might pick up good If 
the contract was concluded when a customer picked up goods, 
then the defendants could not refuse to sell them, nor could the 
customer put them back. Accordingly, there was no sale until 
the transaction was agreed to at the cash desk, and as this took 
place under the supervision of the pharmacist, no offence was 
committed. Judgment for the defendants. 

APPEARANCES: H. V. Lloyd-Jones, Q.C., and 7. Dewai 
(A.C. Castle) ; H. Glyn- Jones, Q.C., and G. D. Everington (Masons). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law 
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what he does does not substantially alter the character of 
the premises so as to fall foul of Smyth v. Carter (1853), 
18 Beav. 78, and West Ham Central Charity Board v. East 
London Waterworks Co. {1900| 1 Ch. 624; in both, changes 
which stood to increase the value of the reversion were 
restrained ; and the earlier case, one of replacing a house by 
a better one which the landlord did not like, would warrant 
the proposition that (apart from building byelaws on the 
one hand, and scheduling of ancient buildings on the other) 
a covenant to repair a thatched roof of an eighteenth century 
cottage would not be satisfied by substituting a corrugated 
iron or even a tiled roof; but that normally a covenantor 
may, if he chooses, replace a wooden floor by a tiled one, 
and that whether he be landlord or tenant. 

If he be tenant, and the lease restricts his right to alter so 
that it contains ‘‘a covenant, condition or agreement against 
the making of improvements without licence or consent,” 
it is open to him to avail himself of the provisions of the 
Landlord and Tenant Act, 1927, s. 19 (2), importing into such 
covenants, etc., a proviso that such licence or consent is 
not to be unreasonably withheld; only in such case he 
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should be prepared to pay the expenses referred to in the 
subsection, and to argue that no damage will be done to or 
diminution caused in the value of the premises or neighbouring 
premises belonging to the landlord, and that it would not 
be reasonable for the landlord to insist on an undertaking 
to reinstate. 

The other question—if my conclusion on liability be wrong, 
how would damages be assessed ?—of course draws attention 
to the section which precedes that cited above. For, the 
question being one concerning a covenant to repair, damages 
‘shall in no case exceed the amount (if any) by which the 
value of reversion . . . in the premises is diminished owing 
to the breach of such covenant.” The possible application 
of this provision to a case of ‘‘ modernisation” does not 
appear to have been illustrated so far; but in the circum- 
stances visualised, Denning, J.’s rhetorical question in 
Westminster (Duke of) v. Swinton |1948| 1 K.B, 524, while it 
concerned breaches of covenants against user and alterations, 
should avail the lessee: ‘‘ What damage,” the learned judge 
asked, ‘‘ has the plaintiff really sustained from the breach ? ”’ 

k. B. 


HERE AND THERE 


INVENTOR’S REWARD 

Ovuk trades, professions or businesses have usually, like our 
relatives, just happened to us. Our hobbies, like our friends, 
we have chosen for ourselves. Most of us are fastened to the 
way or happen to be making our living by a chain of causality 
which may include family tradition, the unscrupulous moral 
blackmail of our nearest and dearest and our own moral 
cowardice ; ever ready to panic at the prospect of imminent 
destitution or to take the line of least resistance under the 
plausible pretext of long-term prudence. Had we but followed 
the grace of God we might have run away to sea or to the 
circus or to South America, to Paris or to Pekin ; to harpoon 
whales, to tame tigers, to herd sheep, to paint like angels 
or to convert the heathen. And here we are—lawyers or 
civil servants or bank executives or something on a gas board 

and only through our model boats on the Round Pond, our 
far-called stamp collections, the flaming fantasies of our 
back-garden flower beds or the exhilaration of our occasional 
horse-back jaunts do we catch a glimpse of those ‘‘ perilous 
seas and faery lands forlorn’’ on which we turned our backs. 
It is sad to think of a first-class steeplechaser being buried 
alive in a second-class tax inspector or even in one who has 
made himself a first-class tax inspector malgré lui. But 
sometimes the hobby which is the real man will break through 
the mere professional husk. A parlour trick may unexpectedly 
blossom into a theatrical career. The navigator buried inside 
a shop assistant may suddenly seize the helm. A journalist 
or a shorthand writer may even find his heart’s desire at the 
Bar. Only the individual knows in his heart whether he 
would rather have written Halsbury’s Laws of England or 
Gray’s Elegy. So when the member of the Bar, who has 
just been awarded £30,000 damages in connection with 
inventions relating to fountain pens and ink bottles, says 
that he regards inventing as a hobby, the outsider cannot 
guess whether it is the sort of hobby that is the inner heart 
of a man or the sort of hobby that edges in to fill up the 
spare moments when one does not happen to be meditating 
on the law relating to motor cars. I think the schoolboy 
who (women like to assure us) lurks beneath the skin of 
the most impressive men, would rather be an inventor than 
a lawyer any day of the week, especially if the inventions 
included plastic armour on the one hand and armour-piercing 
bombs on the other. But be that as it may, this particular 
turn of inventive ingenuity has spread itself all right like the 
mustard seed in the Gospel. It would take many and many 


laborious and profitable years at the Bar (or anywhere else 


except in the football pool wonderland) to make the equivalent 
of £30,000 tax-free or even of the £9,500 award to the same 
gentleman for his plastic armour. It would be pleasant to 
be able to find here an encouragement to believe that in the 
long run one is best rewarded even financially when one is 
most one’s real self. 


SCOPE IN THE LAW 
As a matter of fact, there is considerable scope for the inventor 
in the machinery of the administration of justice, and, with 
the English talent for putting new wine into old bottles and 
getting away with it, there is no reason to fear that it would 
result in the desecration of that general atmosphere of the 
picturesque which strangers to our shores so much admire. 
The costume of Bench and Bar is already a heterogeneous 
bundle of unperceived anachronisms—robes and gowns 
straight out of the Middle Ages, wigs inspired by different parts 
of the eighteenth century, at the neck bands of the late-seven- 
teenth century striking up a rather incongruous acquaintance 
with the stand-up gollar of the late-Victorian gentleman. 
(l’or the ladies there’s a touch of J. M. Barrie in the Peter Pan 
collar.) The background of court and chambers up and down 
the country is equally rich in haphazard variety. A modern 
touch or two would never be noticed. So far the only boons 
of applied science that have really made their mark on legal 
practice are the telephone and the typewriter — the 
telephone breaking through the other-worldly aloofness of 
the old style counsel that Dickens drew, importuning them 
with the actual urgencies of human life; the typewriter 
bewilderingly multiplying the records of correspondence and 
evidence. But far more startling possibilities are opening 
before us as the theory and practice of the industrial world 
invade the strongholds of the law. Thus it seems that 
already in the United States ‘‘ many law firms have instituted 
Hollerith systems so as to be able to turn up with the press 
of a finger everything decided on a certain point and also 
further comment on the question in one hundred-odd legal 
periodicals."’ Here already is something like an invitation to 
the mechanical brain to enter legal practice. But until we 
have actually instructed the monster to look up a point for us 
(say, for instance, on the doctrine of sovereign immunity in 
international law) we will retain certain mental reservations 
as to whether a machine capable of telling us in a flash how 
many red-haired unmarried female Lancastrians of twenty-five 
were given a driving licence in 1949 is as yet quite equal to 
pouring out for us in one comprehensive gesture the distilled 
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essence of the wisdom of twenty generations of judges and 
jurists on any problem which the complex eccentricities of the 
average client may happen to create. As to other develop- 
ments, the fingerprint and the blood test have by now fully 
established their place as techniques of justice. Stenotyping 
and the “lie detector’’ are across the threshold but still, 
as it were, on probation. Other fields are still virgin and 
untouched. What about some system of television whereby 
solicitors in their offices or counsel in their chambers could 
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keep themselves informed of the progress of the list in any 
particular court, so as not to waste hours in expectant 
uncertainty ? Or a system of red, white and green lights 
operated by the registrar or associate should not be beyond the 
scope of practical inventive ingenuity. Alternatively, now 
that you can call a cab by wireless, why not use it to call over 
the list too? The necessity certainly exists. It’s time she 
did her duty as the mother of invention. 
RICHARD Rot 


NOTES OF CASES 


COURT OF APPEAL 
HUSBAND AND WIFE: DESERTION: HUSBAND 
ORDERED TO LEAVE HOME BY JUSTICES 
Jones v. Jones 


Somervell, Birkett and Hodson, L.J J. 
4th July, 1952 

Appeal by husband petitioner. 

In 1947 the wife took out a summons for a separation order on 
the ground of desertion while she and the husband were still 
living in the same house. The justices did not make a separation 
order, but after finding desertion proved one of them told the 
husband, apparently at the instigation of the wife, that he 
must leave the matrimonial home, which the wife owned. The 
husband left, though he did not wish to do so. In April, 1952, 
cross-petitions on the ground of desertion were dismissed, and 
the Commissioner said that had the husband left before the 
proceedings he would on the evidence have found the wife guilty 
of constructive desertion. But the husband had left because he 
thought that he must obey the justices’ order, but for which he 
would have remained. The Commissioner dismissed the husband’s 
petition because he held that it was not the act of the wife but the 
novus actus interveniens of the justices which caused him to do so. 
(Cur. adv. vult.) 

Hopson, L.J. (who delivered the judgment of the court), 
said that the justices had not acted, nor had they purported to 
act, judicially when the observation had been made. The 
inference to be drawn from the evidence was that the direction 
had been given at the direct instigation of the wife, who had 
brought about the expulsion of the husband through the means 
of the justices. That direction had been implemented by the 
wife, who had had her husband’s bags packed for him when 
he called a day or two later. The intervention of the justices 
could not be separated from the actions of the wife, who had 
admittedly tried to achieve the expulsion of the husband. The 
justices’ intervention was not an independent cause of the 
husband’s leaving the home from which he had been turned out 
against his will. A prima facie case of desertion was established 
and a decree nist would be pronounced in the husband’s favour. 
Appeal allowed. 

APPEARANCES: It. L. Bayne-Powell (George C. Carter & Co.). 
The wife was not represented and did not appear. 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


QUEEN’S BENCH DIVISION 


NEGLIGENCE: INJURY BY SHOCK: AREA OF 
REASONABLE CONTEMPLATION 
King and Another v. Phillips 
McNair, J. 16th July, 1952 

Action. 

The action was brought against a taxicab owner by the first 
plaintiff, an infant, in respect of personal injuries and damage toa 
tricycle, and by the second plaintiff, the mother of the infant, 
in respect of damages occasioned by shock. The mother was at 
an upstairs window of her house when she heard a scream which 
she recognised as that of her child. Looking out, she saw, seventy 
or eighty yards away, the taxicab backing on to the child’s tricycle 
but did not see the child. She ran out of the house and met the 
child running home. His injuries were very slight, but the mother 
afterwards suffered from symptoms which her doctor attributed 
to shock occasioned by the accident. The defendant contended 
that there was no evidence of a breach of duty owed to the mother, 
and that, in so far as the shock she had suffered was due to special 
susceptibility, damages were too remote. 


McNair, J., after awarding the child £5 for personal injuries 
and £10 in respect of the tricycle, said that the mother’s condition 
was directly due to the accident, and she had no abnormal 
susceptibility to shock. As to breach of duty, it was established 
that a duty existed not to cause injury to others by shock caused 
otherwise than by direct impact (Hav or Bourhill v. Young 

1943) A.C. 92). But it had been held in that case that a driver 
was not liable for shock, unless it was occasioned within an area 
which he ought to have reasonably contemplated as the area of 
potential danger which would arise as the result of his negligence. 
In the present case, the taxi driver could not be held to have 
reasonably anticipated that the negligent backing of his taxi could 
cause injury to the mother in her house seventy or eighty yards 
away. She was wholly outside the range of reasonable anticipa 
tion. Judgment for first plaintiff. Judgment for defendant 
against second plaintiff. 

APPEARANCES: F. G. 
(Alfred E. Johnson). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 
SALE OF POISONS: SELF-SERVICE SYSTEM: 
LEGALITY 
Pharmaceutical Society of Great Britain v. Boots Cash 
Chemists (Southern), Ltd. 
loth July, 1952 


Wiggins 


Paterson (Darracotts); N. 


Lord Goddard, C.J. 


Special case under Ord. 34, r. 1. 


An agreed statement contained the following tacts : a certain 


shop belonging to the defendants was arranged on the self-service 
system, whereby a customer obtained a container, passed into a 
room where priced articles were displayed for sale, selected the 
articles required, put them into the container, and passed out by 
a cashier, who noted what had been taken and required payment 
accordingly. A section of the display portion of the premises 
was called the ‘‘ Chemist’s Dept.,’’ which included drugs containing 
substances included in Pt. I of the Poisons List, but in such small 
quantities as not to fall within Sched. [,to the Poisons Rules, 
1949. This section was under the control of a_ registered 
pharmacist : whenever a drug was sold, it was scrutinised by the 
pharmacist at the cash desk, and he was authorised to prevent 
the customer at that stage from removing the drug from the 
premises. The Pharmacy and Poisons Act, 1933, provides, 
by s. 15: “ (1)... it shall not be lawful (a) for a pefson to sell 
any poison included in Part I of the Poisons List, unles ' 
(iii) the sale is effected by, or under the supervision of, a registered 
pharmacist.’”’ The plaintiffs contended that this provision was 
contravened by the system of sale at the premises in question, 
Lorp Gopparp, C.J., said that the question for decision was 
when the sale took place. The plaintiffs contended that the 
defendants were making an offer which was accepted by the 
customers when they picked up the goods. But it was well 
established that exposure of goods for sale by a shopkeeper did 
not constitute an offer in law. It would not be right to reverse 
this principle because the self-service system was in force; a 
customer who picked up an article was offering to buy it; the 
presence of the pharmacist at the cash desk indicated that there 
was no automatic willingness on the part of the defendants to 
conclude a contract with anyone who might pick up goods. It 
the contract was concluded when a customer picked up goods, 
then the defendants could not refuse to sell them, nor could the 
customer put them back. Accordingly, there was no sale until 
the transaction was agreed to at the cash desk, and as this took 
place under the supervision of the pharmacist, no offence was 
committed. Judgment for the defendants. 
APPEARANCES: H. V. Lloyd-Jones, Q.C., and 7. Dewa 
(A.C. Castle) ; H. Glyn- Jones, Q.C., and G. D. Everington (Masons). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 
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ELECTION: ILLEGAL PRACTICE: VOTING IN 
TWO WARDS: MISTAKE OF LAW 
In re Widnes Borough and Lancashire County Council Elections ; 
Collins’ Application 


Hilbery and Slade, JJ. 17th July, 1952 


Application for relief under s. 145 of the Representation of the 
People Act, 1949. 

At all material times the applicant was |wrongfully| registered 
as a local government elector in more than one ward or electoral 
division in the borough of Widnes, as a resident in one case and 
as a trustee and legal co-owner of the Labour Hall in the other. 
He was interested in municipal politics, a borough councillor, and 
honorary secretary of the local Labour Party. He exercised both 
his votes in municipal elections held on 10th May, 1951, and 
Sth May, 1952, and in a county council election held on 7th April, 
1952. Before the first election he held the view that he could 
only vote once in any particular local government election, as a 
pamphlet issued by the Labour Party so advised. Two days 
before the first election, on the occasion of a sherry party given 
by the mayor, he questioned the town clerk on the subject, and 
was advised that under the provisions of the Act of 1949 he was 
entitled to exercise both his votes. He accordingly did so, no 
objection being taken until the third occasion. The Act of 1949 
provides by s. 2 (2): ‘A person shall not vote as an elector 
more than once in the same electoral area at any local government 
election.’” By s. 145, which provides for relief in respect of 
illegal practices : “* (2) If it is shown to the court by such evidence 
as to the court seems sufficient . (b) that the act or omission 
arose from inadvertence or from accidental miscalculation 
and in any case did not arise from any want of good faith, and 
(c) . . . under the circumstances it seems to the court to be just 

. the court may make an order allowing the act or omission to 
be an exception from the provisions of this Act making it an 
illegal practice. ...’’ 

Hitbery, J., said that there was no imputation of want of 
good faith ; the question was, whether there was “‘ evidence as 
to the court seems sufficient ’’ of ‘‘ inadvertence or accidental 
miscalculation.’’ The applicant had made a mistake of law, and 
it was concluded by /:v parte Walker (1889), 22 Q.B.D. 384, 


that ignorance of the law could be held to come within the 
meaning of “ inadvertence.’’ It had been contended for the 


objectors that, even if that were so, there were cases in which 
ignorance of the law could not be so regarded. But it was not 
possible to divide cases of error arising from ignorance of the law 
into classes, so that one class could be regarded as inadvertence 
and the other class not so regarded. As soon as the case was 
established to be one of ignorance of the law, the only issue 
remaining was whether the court ought to exercise its discretion. 
The present case was on the borderline, but, on the whole, it 
seemed just that the application should be allowed. 

SLADE, J., agreed. Application allowed. 

APPEARANCES: M. Griffith-Jones (Hyman Isaacs, Lewis 
and Mills, for Philip Binnes, Widnes); R. Llwes, Q.C., and 
Viscount Hailsham (Underwood «» Co., for Edward Lloyd & Co., 
Liverpool); FR. B. Harris (Norton, Rose, Greenwell & Co., for 
Town Clerk, Widnes, and Clerk to the Lancashire County Council). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DESERTION: PETITIONER’S 
EXPRESSED DESIRE FOR DIVORCE 
Church v. Church 
Willmer, J. 2nd July, 1952 

Defended divorce suit. 

The parties were married in 1942. The husband, whose home 
was in the south, was discharged from the forces in January, 
1946, because of asthma and went to his home in Woking. The 
parties had previously agreed to live in the south as this would be 
better for the husband’s health than the wife’s home in Co. 
Durham, but the wife took objection to the accommodation 
found by the husband and later took out summonses against the 
husband on the grounds of desertion and wilful neglect to provide 
reasonable maintenance. In November, 1946, the justices in 


a petty sessional division in Co, Durham made an order on the 
ground of wilful neglect to maintain, but dismissed the summons 
on the ground of desertion. 


This decision was reached after an 
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adjournment, during which the husband had written asking his 
wife if she would live with him. The wife had failed to reply to 
these letters. The husband later took lodgings with the mother of 
the girl to whom he had previously been engaged, and at the end 
of 1948 the girl returned to her mother’s after the dissolution of her 
marriage to another man. In February, 1949, she and Mr. Church 
started to live together; and Mr. Church asked the court to 
exercise its discretion in his favour in respect of this adultery, 
and grant him a decree of divorce on the ground that he had been 
deserted by the wife since 1946. The husband, however, had 
written to the wife in July, 1949, telling her that he was living 
in adultery and giving her ‘‘ the chance to free yourself from me 
and find happiness that we together could never find.’’ He said 
that he could never make her happy, no matter how much he 
tried, that the marriage had been a terrible mistake as they had 
never been suited to each other and that after she had refused 
his offer of a home and told him that she did not want anything 
more to do with him he had there and then made up his mind 
‘that we would never come together again.’’ He made a frank 
statement of the circumstances of his adultery and concluded : 
‘“‘ If you want to be free from me and divorce me as I never intend 
to come back now, you can please yourself if you take evidence 
against me with this letter.’’ The wife filed an answer to the 
husband’s petition, in which she alleged that it was the husband 
who was the deserting party in 1946 and further relied upon the 
husband’s admitted adultery. She also asked for a decree of 
divorce. 

WiciMer, J., held on the evidence that the wife had deserted 
the husband in 1946, that the husband’s adultery had not itself 
affected the animus deserendi of the wife and that Herod v. Herod 

1939 P. 11 accordingly applied in the husband's favour. The point 

was, however, taken on behalf of the wife that in view of dicta 
in Pratt v. Pratt {1939 A.C. 417, 420, the husband by his letter 
had terminated the desertion. Lord Macmillan had said: ‘ The 
court ought not, in my opinion, to leave out (in a case of desertion} 
the attitude of mind of the petitioner. If on the facts it appears 
that a petitioning husband has made it plain to his deserting wife 
that he will not receive her back, or if he has repelled all the 
advances which she may have made towards a resumption of 
married life, he cannot complain that she has persisted without 
cause in her desertion.’’ But the husband had proved affirmatively 
that his adulterous conduct had not affected the wife’s determina- 
tion not to live with him again. It had been contended that the 
circumstances of the present case made it impossible for the 
husband to obtain relief because he could not say that the absence 
of the wife had been without his consent. That argument at 
first sight appeared to obtain some support from the obiter dictum 
in Pratt v. Pratt, supra, for the husband had made it plain 
since 1949 that he would not receive his wife back, but that passage 
was only, of course, an obiter dictum ; and counsel for the wife 
had frankly said that he could not find any authority which fully 
supported that proposition. He (his lordship) felt that the 
point under discussion was concluded by Sifton v. Sifton {1939 
P. 221, which was authority for the proposition that once desertion 
had been started by the fault of the deserting spouse it was no 
longer necessary for the other spouse to show that he or she 
actually wanted the deserting spouse to come back. That case 
concluded the point in issue in favour of the husbarid. Nothing 
had happened to terminate the wife’s desertion, although matters 
might have been very different had there been a bona fide offer 
to return which the husband had refused because of his new 
association. After considering the question of the husband’s 
adultery, his lordship, in the exercise of his discretion, granted 
a decree nisi to both parties. 

APPEARANCES: J. S. R. Abdela (Jovnson-Hicks & Co., for 
W. Davies & Son, Woking) ; David Henderson (Parry Jones, for 
Norman Barwick, Newcastle upon Tyne). 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


PROBATE: REVIVAL OF WILL: CODICIL ON 
ENVELOPE: PROBATE MOTION 
In the Estate of Davis, deceased 
Willmer, J. 9th July, 1952 

Probate motion. 

The deceased duly executed a will in 1931 by which he left all 
his estate to Ethel Phoebe Horsley, appointing her his executor. 
In October, 1932, he married her, and in May, 1943, he wrote on 
the envelope containing the will: ‘ The herein named Ethel 
Pheboe {[sic| Horsley is now my lawful wedded wife.’”” The will 
of 1931 and the writing of 1943 had been properly attested. The 
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will made no reference to a contemplated marriage. The deceased 
died in 1951, and the widow moved the court for an order that the 
will and codicil be admitted to probate. 

WILLMER, J., granting the application, said that he had been 
invited to hold that the writing of 1943 had shown an intention 
to revive the will within the provisions of s. 22 of the Wills Act, 
1837. He said that he had been referred to In the Goods of 
Steele, etc. (1868), L.R. 1 P. & D. 575, and that the question which 
he had to consider was whether there was some “ expression 
conveying to the mind of the court with reasonable certainty the 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on Ist August : 


Aberdeen [Extension Order Confirmation. 

Affiliation Orders. 

Appropriation. 

To apply a sum out of the Consolidated Fund to the service 
of the year ending on the thirty-first day of March one thousand 
nine hundred and fifty-three and to appropriate the Supplies 
granted in this Session of Parliament. 

Brighton Corporation (Trolley Vehicles) Order Confirmation. 

British Transport Commission. 

Canterbury and District Water. 

Cheshire Brine Pumping (Compensation for Subsidence). 

Children and Young Persons (Amendment). 

City of London (Guild Churches). 

Civil List. 

Clifton Suspension Bridge. 

Costs in Criminal Cases. 

Court of Chancery of Lancaster. 

Crown Lessees (Protection of Sub-tenants). 

Customs and Excise. 

Derby Corporation (Trolley Vehicles) Order Confirmation. 

Disposal of Uncollected Goods. 

Iundee Harbour and Tay Ferries Order Confirmation. 

Essex County Council. 

Fareham Urban District Council. 

Glamorgan County Council. 

Glossop Water. 

Governesses Benevolent Institution. 

Heating Appliances (Fireguards). 

Housing. 

Hypnotism. 

Isle of Man (Customs). 

Kilmarnock Corporation Order Confirmation, 

Kingston upon Hull Corporation. 

Leith Harbour and Docks Order Confirmation. 

Llanelly District Traction. 

Magistrates’ Courts. 

Motor Vehicles (International Circulation). 

Newcastle upon Tyne Corporation. 

North Wales Hydro-Electric Power. 

Nottingham Corporation. 

Nottinghamshire and Derbyshire Traction. 

Pensions (Increase). 

Pier and Harbour Order (Brighton) Confirmation. 

Pier and Harbour Order (Great Yarmouth) Confirmation. 

Pier and Harbour Order (Herne Bay) Confirmation. 

Pier and Harbour Order (King’s Lynn) Confirmation. 

Pier and Harbour Order (Minehead) Confirmation. 

Pier and Harbour Order (Seaham Harbour) Confirmation. 

Portsmouth Corporation (Trolley Vehicles) Order Confirmation. 

Preston Corporation. 

Prison. 

Rating and Valuation (Scotland). 

Rochdale Canal. 

Scottish Amicable Life Assurance Society’s. 

Scottish Mutual Assurance Society. 

Tottenham Corporation. 

Town Development. 

West Hartlepool Extension. 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time : 
Marine and Aviation Insurance (War Risks) Bill [H.C.] 
(30th July. 
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existence of the intention.’’ The evidence of surrounding 
circumstances might be considered ; and that evidence showed 
that the deceased had learnt shortly before the execution of the 
1943 document that the will of 1931 had been revoked by 
marriage, and that the 1943 document had then been written 
out. The circumstances showed an intention to revive the will of 
1931, which had been revoked by marriage. Probate granted. 
APPEARANCES: J. P. Hunter-Brown; GG. F. Dearbergh 
(Collver-Bristow & Co., for Ingram, & Co., Leicester). 


(Reported by Joun B. Garner, Esq., Barrister-at-Law.]} 


THE WEEK 


Read Second Time : 


Intestates’ Estates Bill [H.C.] 20th July 


Read Third Time : 
Cockfighting Bill [H.C.] 
Defamation Bill [H.C.] 


Ist August 
{3st July 


B. DEBATES 


On the committee stage of the Defamation Bill Loki Jowtit 
moved an amendment to cl. 1, designed to abolish the distinction 
between libel and slander. It was monstrous that defamation in 
a letter to a friend marked ‘ Private and Confidential "’ should 
be actionable, whereas the same statement made orally to a 
vast gathering in, say, the Free Trade Hall, Manchester, was not 
actionable without proof of special damage- subject to certain 
exceptions. The argument that his amendment would flood 
the court with small trumpery actions would be met, said 
Lord Jowitt, by inserting the words * A plaintiff shall not recover 
more costs than damages unless the judge otherwise orders,”’ 
which were borrowed straight from the Slander of Women Act, 
1891. Lorp Simon, resisting the amendment, said we lived in 
a country of free speech in which there was a good deal of verbal 
horseplay, a good deal of gossipy observation about third persons. 
It was better to have this freedom than to expose ourselves to 
all sorts of claims at law based on oral defamation. Every 
woman who considered herself to have been unfairly reflected 
upon at a whist drive would be able to bring an action. 
LorD SILKIN supported the amendment and said there was a 
natural limitation on these actions. The first thing a prospective 
plaintiff would do would be to consult a solicitor, who would 
at once advise him that if he lost his action he would be involved 
in costs of several hundred pounds. He agreed that there should 
be freedom for “ verbal horseplay "’ but that was no reason why 
there should be no remedy for untrue statements calculated to 
damage a person’s reputation and character. 

LORD PorTER said there was the added difficulty that in slandet 
one had to rely upon the memory of witnesses as to what was 
said. In libel the defamation was recorded for all to see. 
LORD OaksEY and Lorp TUCKER both opposed the amendment, 
and the Lorp CHANCELLOR said it was opposed on the Porter 
Committee by Lord Justice Birkett, Sir Valentine Holmes and 
Mr. Justice Slade. Lorp Jowitt then withdrew his amendment, 
remarking that when in fifty years’ time their successors in the 
House wondered why they had not made a proper job of it this 
time he at least would be on the right side. 

Next, Lorp Jowitt moved an amendment to cl. 
to make actionable, without proof of special damage, 
“calculated to degrade the plaintiff in the estimation of the 
hearers.’’ He did not seek thereby to make all slanders actionable 
per se but only the really serious ones. Lokp Simon thought 
this was a repetition of the first amendment by another means, 
but he would look at the matter. The amendment was withdrawn 
on this undertaking. 28th July. 

On the second reading of the Intestates’ Estates Bill, 
Lorp MAncrort said the purpose of the Bill was to provide 
more adequately for the widow or widower of an intestate. 
His inquiries showed that of those who died leaving anything 
which could be considered an estate, nearly 40 per cent. died 
intestate, wholly or partially. A great deal of this was due to 
‘home-made "’ wills. It was often thought that a statue should 
be erected in Lincoln’s Inn to the man who invented the sixpenny 
will form. However, the worst home-made will he ever set 
eyes on had been that of a High Court judge. The present 
law on the subject was contained in ss. 46 to 49 of the 
Administration of Estates Act, 1925, and the spouse was entitled 
to all personal chattels excluding those used for business, and 
up to £1,000 free of death duties with interest at 5 per cent 
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If the intestate left issue the spouse took a life interest in half the 
residue, the other half going immediately to the issue. On the 
spouse's death the issue took his or her half also. If there were 
no issue the spouse took a life interest in the whole of the residue 
and on his or her death this passed to the intestate’s next of kin. 
Since these provisions, the value of money had changed greatly, 
and in 1951 a commission under Lord Morton of Henryton had 
issued a report on the subject. The essence of this report was 
contained in the Bill. The Bill tried to provide an up-to-date 
will for the intestate. 

Clauses 1 and 2 provided that when a person died intestate 
leaving a spouse and issue, the spouse should take £5,000 free 
of death duties with interest at 4 per cent., and in addition a 
life interest in one-half of the remainder of the estate with the 
right to claim a lump sum representing its capital value in lieu 
of the life interest. If there were no issue the Bill proposed that 
the surviving spouse should take £20,000 free of duties. In 
addition, if there were parents, brothers or sisters of the deceased, 
the surviving spouse was to take one-half of the rest of the 
if there were none, the spouse was to take the whole 
estate. Where there were parents, brothers or sisters, they were 
to take half the residue of the estate. 

The figures chosen were based on fairly complicated statistics 
and wide inquiries. The widow formerly could redeem her life 
interest for a lump sum only if the personal representatives 
agreed ; now she was given a right to do so. For the purposes 
of intestacy only it was proposed that where two people died 
together the younger should not, as provided by s. 184 of the 
Law of Property Act, 1925, be deemed to have survived the 
elder; so, if either died intestate, his or her estate would be 
distributed on the footing that there was no surviving spouse. 

Clause 3 dealt with partial intestacy. The general purpose 
was to provide that if the widow took any sum on a partial 
intestacy that sum should be taken into consideration when the 
statutory sum came to be paid. Clause 4 set out the 1925 Act 
as amended by the Bill. Clause 5 and the Second Schedule gave 
the widow the right to ask that the matrimonial home should 
be set off and appropriated to her. Formerly she required the 
consent of the personal representatives. The machinery for this 
provision had proved difficult but The Law Society had suggested 
that s. 41 of the Administration of Estates Act, 1925, provided 
a possible solution, giving as it did a power of appropriation to 
the personal representatives. All other solutions put forward 
would inevitably have resulted in litigation of some kind. 

Clause 6 applied the principle of cl. 5 to the family business 
also, but he was going to ask leave to withdraw this clause. 
Clause 7 was interpretative only, and cl. 8 and Sched. IV extended 
to an intestacy the provisions of the Inheritance (Family 
Provision) Act, 1938. Clause 9 was the 1938 Act as amended 
by the Bill. Clause 10 contained the short title and the date 
of operation. At present the date was Ist January, 1953, but he 
was wondering whether their lordships might not consider it 
necessary to postpone the operation of the Act. 

Lorp Morton said the wife’s £1,000 at present was quite 
insufficient to enable her to buy the matrimonial home if she 
so wished, and often it had to be sold to provide the children’s 
share of the intestacy. A strong reason for settling on £5,000 
was that The Law Society recommended it and, of course, 
solicitors knew intimately the difficulties which arose on an 
intestacy. Where the estate was below £5,000, so that the 
children got nothing under the Bill, they could apply to the 
court for provision as was at present done under the Inheritance 
(Family Provision) Act, 1938. The Lorp CHANCELLOR said that 
on behalf of the Government he welcomed this admirable Bill. 
The Bill was read a second time and sent to committee. 

[29th July. 


estate ; 


C. QUESTIONS 


INspecToRS’ ENTRY INTO PRIVATE HOUSES 

Lorp STRABOLGI asked what was the legal position of a 
householder who, for reasons which the householder considered 
proper, refused to admit an inspector or other official demanding 
entry, and when the inspector or official did not produce a 
search warrant. Some officials wore no uniform and a house- 
holder was not to know whether they were genuine or not. 
A man calling ostensibly to look at the telephone had recently 
committed a violent assault. He would like to know from the 


highest legal authority what the legal position was. 

The Lorp CHANCELLOR said that a person seeking entry who 
had no legal right of entry could be refused admittance with 
whatever degree of violence was necessary. 


Where the person 


SOLICITORS’ 


August 9, 1952 


JOURNAL 


had a statutory right of entry but no search warrant the statute 
conferring the power also provided penalties for obstructing the 
official whilst executing his duties. There had been no such 
prosecutions of recent years, but if proceedings were taken it would 
be for the court to decide, having regard to the terms of the relevant 
statute and to the facts of the particular case, whether an offence 
had been committed. Some statutes required the officer to 
produce his authority before entering, others did not. The 
penalties also varied very considerably. If a woman alone ina 
house barred the door and refused admittance he could not but 
suppose that, if proceedings were taken against her, the court 
would take a lenient view. 29th July. 


HOUSE OF COMMONS 
BILLS 


A. PROGRESS OF 


Read First Time : 


Hamilton Hx. 
31st July. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Hamilton Burgh. 
Lerwick Harbour Order Confirmation Bill [H.C. 
31st July. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Lerwick Harbour. 


Burgh Order Confirmation Bill 


B. QUESTIONS 
HousE PRoPpERTY (Duty) 

Mr. RK. A. BuTLER stated that the concession in estate duty 
house valuation announced by the then Chancellor of the 
Exchequer on 18th May, 1944, was still fully in force. Statistics 
as to the number of claims made to the concession and the 
number allowed could not be made available without a 
disproportionate expenditure of time and labour. [29th July. 


GuN LICENCES 

Mr. R. A. BuTLer said that no precautions were taken to 
prevent an irresponsible person from holding a gun licence. 
The law did not require such precautions to be taken before a 
gun licence, as distinct from a firearms certificate, was granted. 

(29th July. 
RENT TRIBUNALS (APPEAL DECISION) 

In reply to Mr. JANNER, Mr. MARPLEs said he was aware that 
no further appeal was contemplated in the case of ?. v. St. Helens 
Rent Tribunal; ex parte Pickavance [ante, p. 376). Insufficient 
time had elapsed since the judgment for an accurate assessment 
of its effect to be made as regards security of tenure. 

(29th July. 
TENANCIES (UNREASONABLE PREMIUMS) 

Mr. Sparks asked whether s. 3 of the Landlord and Tenant 
(Rent Control) Act, 1949, would be amended to strengthen the 
powers of local authorities to institute legal proceedings against 
persons demanding unreasonable premiums for furniture, fittings 
and the like as a condition of granting tenancies of dwellings. 
Mr. Ernest MARPLEs said that this could only be considered if 
and when legislation to amend the Rent Restrictions Acts became 
possible. (29th July. 

DEMOLITION ORDERS 

Mr. HAROLD MACMILLAN said he had no power to extend the 
period provided under s. 2 of the Housing Act, 1949, during 
which a house owner could apply to quash a demolition order. 
This provision was a temporary one designed to deal with 
conditions arising out of the war. (29th July. 


ILLEGITIMATE CHILDREN (DISABILITIES) 

Sir Davip MAXWELL FYFE said he was considering the resolution 
of the National Association of Probation Officers, made at their 
annual general meeting, calling on the Government to appoint 
a departmental committee to consider the economic, social and 
legal disabilities of illegitimate children. [29th July. 


TELEPHONE TAPPING (POLICE AND OTHERS) 

Sir Davip MAXWELL Fyr# stated that the express authority 
of the Secretary of State was required before his officers, the 
immigration officers or the police were given permission to listen 
in to telephonic communications without the authority of the 
subscriber. This authority was only given in exceptional cases. 
The power to do this was a prerogative power and had been used 
by every Government since the telephone was invented. 

(3lst July. 
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STATUTORY INSTRUMENTS 


Act of Sederunt (Registration Appeal Court), 1952. 

No. 1387 (S. 72).) 

Agriculture (Provision of Goods) (Scotland) Regulations, 1952. 

(S.I. 1952 No. 1376 (S. 69).) 

Birmingham, Tame and Rea Sewerage Order, 1952. 

No. 1367.) 

Carriage by Air (Non-international Carriage) 

Order, 1952. (S.I. 1952 No. 1343.) 8d. 
Coal Distribution (Amendment) (No. 2) Order, 1952. 

No. 1396.) 

Coal (Miners) (Amendment) Order, 1952. (S.I. 1952 No. 1397.) 
County Council of the County of Sutherland (Loch Na Claise 

Carnaich) Water Order, 1952. (S.I. 1952 No. 1373 (S. 68).) 

5d. 

County Court Districts (Miscellaneous) Order, 1952. 

No. 1380.) 5d. 

This order, which comes into operation on 1st October, splits 
the Farnham and Aldershot County Court into two separate 
courts bearing those names. Torrington County Court is 
discontinued and its jurisdiction transferred to adjoining county 
court districts. Other minor alterations are made affecting the 
Redditch, Evesham, Penrith, Appleby, Tadcaster, Harrogate, 
Worcester, Farnham, Reading, Wallingford, Tunbridge Wells, 
Sudbury and Wantage County Courts. 

London Traffic (Prescribed Routes) (No. 16) Regulations, 1952. 

(S.I. 1952 No. 1394.) 

Ministry of Education (Further Education and Training) 

Amending Grant Regulations No.1, 1952. (S.I. 1952 No. 1371.) 
National Assistance (Charges for Accommodation) (Scotland) 

Amendment No. 2 Regulations, 1952. (S.I. 1952 No. 1382 

(S. 70).) 


(S.1. 1952 


(S.1. 1952 


(Isle of Man) 


(S.I. 1952 


(S.1. 1952 
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National Insurance (Contributions) Amendment Regulations, 
1952. (S.I. 1952 No. 1393.) 5d. 

Non-Contributory Old Age Pensions Amendment Regulations, 
1952. (S.1. 1952 No. 1383.) 

Police (Appeals) (Scotland) Rules, 1952. (S.1I. 
(S. 71).) 

Police (Discipline) (Scotland) Regulations, 
No. 1356 (S. 66).) 8d. 

Police (Scotland) Regulations, 
(S. 65).) 1s. 5d. 

Road Haulage Wages Council Wages Regulation (Amendment) 
Order, 1952. (S.I. 1952 No. 1385.) 6d. 

Road Vehicles and Drivers Order, 1952. 
5d. 

State Scholarships Amending Regulations No. 1, 1952. (5.1. 
1952 No. 1372.) 

Stopping up of Highways (Essex) (No. 4) Order, 1952. (5.1. 
1952 No. 1360.) 

Stopping up of Highways (Essex) (No. 6) Order, 1952. (5.1. 
1952 No. 1390.) 

Stopping up of Highways (Lancashire) (No. 6) Order, 1952. 
(S.I. 1952 No. 1374.) 

Stopping up of Highways (Lincolnshire—Parts of 
(No. 1) Order, 1952. (S.I. 1952 No. 1375.) 

Teachers’ Salaries (Scotland) (Amendment No. 2) Provisional 
Regulations, 1952. (S.I. 1952 No. 1365 (5S. 67).) 

West Gloucestershire (Stanton Wick Reservoir) Order, 1952. 
(S.I. 1952 No. 1363.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Will—D1rREcTION TO Pay DuTIES—DUTIES ON DEATH OF LIFE 
ANNUITANT—WHETHER PAYABLE OUT OF RESIDUE 

Q. A testator by his will, proved in August, 1951, bequeathed 
to his sister all his articles of personal, domestic or household 
use or ornament. He also devised to his nephew certain freehold 
farm and lands in fee simple subject to and charged with the 
payment to his said sister during her lifetime of the weekly sum 
of 15s. to be paid as therein mentioned. He devised all the 
rest of his estate, real and personal, to his trustees upon trust 
for sale, etc., upon further trust that his trustees should pay 
thereout his debts, funeral and testamentary expenses and all 
death duties whatsoever payable under his will and as to the 
residue then remaining upon trust as therein mentioned. Notice 
has now been received from the Estate Duty Office as follows : 
“A claim for duty under the will may arise on the death of 
{the sister].’’ 

Under the will as I read it all estate duties now payable on the 
farm are payable out of the residue, but I am not clear whether 
this extends to the duty of which notice has now been received. 
Would you please advise : (a) whether any duties payable on the 
death of the sister, having regard to the terms of the will, are 
properly payable out of the residuary estate; (b) if your reply 
to (a) is in the affirmative, how will such duties be calculated so 
that the executors may know what sum to set aside to meet 
them ? 

A. (a) The interpretation of a direction for payment of duties 
contained in a will is a matter of construction in each particular 
case and no general rule exists (per Lord Sterndale, M.R., in 
Re Wedgwood [1921] 1 Ch. 601). In the same case it was stated 
that the prima facie meaning of such a direction was to deal 
with the duties payable on the testator’s death only. The 
inconvenience of having to keep in hand a sum to answer duties 
which cannot accurately be estimated influences the court in 
favour of a construction confining the direction to duties payable 
on the testator’s death (Re Sutherland [1922] 2 Ch. 782). 
Although, in cases of construction, previous decisions are not of 
very great assistance, the words of the direction in Re Jones 
[1928] W.N. 227 seem most nearly to approach those in the 
will in question. There the will threw on to the residuary estate 
“all duties, costs and expenses consequent on the probate or 
incidental to the execution of the trusts of this my will or any 
codicil hereto or the due carrying out or giving effect to the 


dispositions made thereby or incurred in or incidental to the due 
administration of my estate.”’ It was held that this covered 
duties payable on the deaths of tenants for life. There is a 
contrary decision in Re Hicks [1933] Ch. 335, which is not easy 
to follow and is sometimes regarded as erroneously decided, and 
we should be inclined to apply Re Jones, supra, in the present 
case and to say that the duties which arise on the death of the 
sister are payable out of the testator’s residuary estate, although, 
if infants are interested or there is the possibility of a dispute 
among the beneficiaries, we would advise applying to the court 
for a decision. (b) The duties payable on the cesser of the 
annuity to the sister cannot now be calgulated with accuracy 
(Re Sutherland, supra). They will be based on the value of the 
“slice ’’ of the testator’s farm and lands set free by reason of 
the cesser of the annuity, but the rate will be such as will result 
from aggregation of the value of that “slice ’’ with the sister’s 
free estate and any other property passing on her death or of 
which she may have been competent to dispose and which is 
not expressly exempt from aggregation. Short of setting aside 
a sum sufficient for the maximum possible liability, which itself 
is difficult to estimate owing to possible fluctuations in rates of 
duty, our only suggestion is that the residuary legatees should 
give security for the duty payable as, for example, by a charge 
on real estate, and for the residue to be distributed to them 
subject thereto 


Rent Acts—PossEsSION—OFFER OF SHARED ALTERNATIVE 
ACCOMMODATION 

Q. We act for A, who is the tenant of a controlled dwelling- 
house. 8B, her landlord, has given her notice that he requires 
part of the dwelling-house for the occupation of his son and 
daughter. The arrangement proposed by B is that his son and 
daughter should have certain rooms in the house and should 
share the kitchen, cooking and toilet facilities on the ground that 
alternative accommodation is available to A, the alternative 
accommodation consisting of a part of the dwelling-house already 
let to A plus the use of the kitchen, cooking and toilet facilities. 
Under the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, s. 3 (3), alternative accommodation is deemed to be 
suitable if it consists of (a) a dwelling-house to which the Acts 


apply, or (b) premises to be let as a separate dwelling, etc. B has 
offered A a lease which will give her security of tenure. Prior to 
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the Landlord and Tenant (Rent Control) Act, 1949, B could not 
make such an arrangement, as if the house were shared it was 
not a dwelling-house to which the Acts applied or premises let 
as a separate dwelling, and therefore the alternative accommo- 
dation was unsuitable. Now it appears that under s. 8 (1) of 
the 1949 Act B may apply for possession, as where there is 
shared accommodation the Act applies and the shared accommo- 
dation is deemed to be a dwelling-house to which the Acts do 
apply. Do you agree ? 

A. We agree that the Landlord and Tenant (Rent Control) 
Act, 1949, s. 8 (1), has effectively disposed of the objection that 
what is offered would not be a separate dwelling and consequently 
not a dwelling-house to which the Acts apply. At the same 
time, while a decision on suitability is not to be made merely by 
comparing the two sets of premises (see the dictum in the 
judgment of Asquith, L.J., in Warren v. Austen [1947] 2 All E.R. 
185 (C.A.), referred to, together with other authorities, in our 
“Landlord and Tenant Notebook’’ for 17th March, 1951: 
95 SoL. J. 167), it should be possible for A to stress the fact (the 
point going to “ reasonableness ’’’ as well as to “ suitability ’’) 
that kitchen-sharing is a common cause of friction ; in this case 
the circumstance that the newcomers would be close relatives 
of the landlord might well tend to increase such friction or its 
probability. 


Income Tax—SALeE OF Houses aT INCREASED PRICE BY BUILDER 
AFTER DISSOLUTION OF PARTNERSHIP—WHETHER PROFIT 
ASSESSABLE 

Q. A was, prior to September, 1939, a builder in partnership 
with B. A number of houses built by A and B for sale were not 
sold owing to the outbreak of war, but were let to tenants. The 
houses were subject to a mortgage, and some years later A and B 
dissolved partnership and the houses were conveyed to A, subject 
to the mortgage which has now been repaid. A ceased to carry 
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on business as a builder in 1939, and since 1946 has been in 
business as an estate agent. One of the above-mentioned houses 
has now become vacant and can be sold for approximately four 
times the selling price at the date of erection. If A sells the 
house will the increased price be taken for income tax purposes as 
a capital gain or will the excess over original selling price be 
reckoned as income or profit and subject to assessment for 
income tax ? 

A. The profit from the sale of the house by A can be assessed 
to tax only if A is carrying on business as a builder or otherwise 
as a dealer in house property. It is a question of fact whether a 
trade is being carried on, and it is therefore impossible in any 
particular case to give a definite answer as a matter of law. 
It is said that A ceased to carry on business as a builder in 1939, 
and yet his partnership with B was not dissolved until several 
years later. It is therefore probable, in fact, that his business 
did not cease until dissolution of the partnership. On dissolution 
the partnership business must have ceased. At that date the 
stock-in-trade of the partnership, including the unsold houses, 
must have been valued for the purpose of determining the profits 
of the final accounting period. It was on that valuation that 
the Kevenue should have obtained tax on any increase in the value 
of the houses. If that final tax year is within the six-year 
time limit for assessment, it is still open to the Revenue to reopen 
the assessment, on the ground (if it be so) that the stock was 
undervalued. But they could not reopen the assessment 
merely on the ground that the value of the house had risen since 
the cessation of the business. As regards A’s position in the 
present year, there is nothing in the inquiry to indicate that he 
now carries on any business of dealing in property on his own 
account, and so the profits of sale as such should escape assessment. 
But if he has been engaged in any property deals on his own 
account in recent years, it may well be that the profits of such 
deals, including the profit of the present proposed sale, will be 
assessable to tax. 


NOTES AND NEWS 


Honours and Appointments 

Mr. WALTER Woop, principal assistant solicitor at Sheffield, 
has been appointed assistant Town Clerk of Birmingham. 

The following appointments are announced in the Colonial 
Legal Service : Mr. J. V. M. Suie_ps, Federal Counsel, Federation 
of Malaya, to be Attorney-General, Aden; Mr. L. WeEsTON, 
Crown Counsel, Nigeria, to be Assistant Attorney-General, North 
Borneo ; Mr. S. ALLEN to be Resident Magistrate, Tanganyika ; 
Mr. B. P. O’Byrne to be Crown Solicitor, Northern Rhodesia ; 
Mr. G. R. SNEATH to be Crown Counsel, Hong Kong; and 
Mr. G. YATEs to be Registrar of the Supreme Court, Fiji. 


Personal Notes 


Mr. John Lees, solicitor, of Edinburgh, was married on 
29th July to Miss Patricia Mary Winstanley, only daughter of 
Mr. J. H. Winstanley, solicitor, of Keighley. 


Miscellaneous 
A SPECIAL SERVICE AT WESTMINSTER ABBEY FOR THE 
OPENING OF THE Law Courts 

On Wednesday, Ist October, it being the first day of the 
Michaelmas Law Sittings, there will be a special service in 
Westminster Abbey at 11.30 a.m. Places will be reserved for 
Lords of Appeal, Judges, Official Referees, County Court Judges, 
Queen’s Counsel, Officers of the Supreme Court and Representa- 
tive Members of The Law Society. The Dean will receive the 
Lords of Appeal, Judges, Official Referees, County Court Judges 
and the Representative Members of The Law Society at the West 
Door. ‘The service will be over at about 12 noon 

Queen’s Counsel, Officers, and other judicial and official persons 
will enter by the West Cloister Door via Dean’s Yard and cross 
to the North Aisle, where those taking part will assemble in their 
legal precedence, so as to follow next after the Judges and Law 
Officers in the Procession to the Choir. Members of the Junior 
Bar will enter by Jerusalem Chamber, Dean’s Yard. 

The customary reception at the House of Lords will not be 
held this year. The Lord Chancellor proposes to proceed from 


the Abbey direct to the Law Courts, which will be opened at 
about 12.40 p.m. 


THE SOLICITORS ACTS, 1932 To 1941 
On the 24th July, 1952, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that ALBERT HOLYOAKE Bryant, of 8 Edward Street, Blackpool, 
be suspended from practice as a solicitor for a period of one year 
from 24th July, 1952, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 


On the 24th July, 1952, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that KENNETH STANLEY GAIN, of 18-19 Ironmonger Lane, 
London, E.C.2, be suspended from practice as a solicitor for a 
period of one year from 24th July, 1952, and that he jointly 
and severally with another do pay to the applicant his costs of 
and incidental to the application and inquiry. 

On the 24th July, 1952, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Jos—EPH HENRY GaIN, of 18-19 Ironmonger 
Lane, London, E.C.2, be struck off the Roll of Solicitors of the 
Supreme Court, and that he jointly and severally with another 
do pay to the applicant his costs of and incidental to the 


application and inquiry. 


Wills and Bequests 
Mr. Albert Slater, who was Hyde’s oldest practising solicitor, 
left £6,558. 
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